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The concept of insurance is to provide 
coverage for unforeseen occurrences or 
accidents. Thus, most insurance policies 
exclude coverage for “intended acts”. The 
standard definition of the Intentional Act 
Exclusion negates coverage for “bodily 
injury” or “property damage” expected or 
intended from the standpoint of the 
insured. As a consequence, courts have 
generally required a carrier to establish an 
insured’s subjective intent to cause injury 
in order to apply the Intentional Act 
Exclusion and negate coverage. However, 
courts have slowly recognized limited 
circumstances where the insured’s 
subjective intent to cause injury can be 
inferred by virtue of the nature of the 
conduct giving rise to the “bodily injury” 
or “property damage.” This article outlines 

the evolution of recent court decisions 
acknowledging an act may be deemed 
“intentional” if the requisite subjective 
intent can be “inferred” by the facts of the 
case.    

Initially, the recognition of “inferred 
intent” as a means of establishing the 
intent necessary to apply the Intentional 
Act Exclusion in an insurance policy arose 
from claims involving an adult’s sexual 
molestation of a minor.1 In these cases, 
courts have held that the insured’s intent 
to harm the minor will be inferred as a 
matter of law irrespective of the insured’s 
assertion that he or she did not subjectively 
intend to cause harm to the minor. Most of 
these courts have supported their adoption 
of the inferred intent rule in these 
circumstances by taking note of the fact 
that the applicable State’s criminal law 
evidences a public policy based on 
prohibition of sexual contact between an 
adult and a minor in all cases. This 
codification of public policy is viewed as a 
clear indication that such contact is so 
inherently injurious to the victim that harm 
is assured through the very conduct itself. 
While some states continue to limit the 
recognition of “inferred intent” to only 
those cases involving the sexual molestation 
of a minor, other courts are beginning to 
expand the application of the concept of 
“inferred intent” to other situations.  

For example, in Jane Doe v. Breedlove, 906 
So.2d 565 (La. Ct. App. 2005), the First 
Circuit Court of Appeals in Louisiana 
contemplated the extension of the concept 
of inferred intent recognized in adult 
molestation of minor cases to a situation 
involving the rape of an adult committed 
with the use of a date rape drug. The court 

considered the competing arguments 
regarding the extension of inferred intent 
to cases involving the sexual assault of a 
non-minor. On one hand, an argument 
could be made that there should be no 
public policy against insurance coverage for 
sexual battery where the policy language is 
framed in terms of the insured’s subjective 
intent because the compensation of actions 
from such intentional acts would serve a 
public purpose of protecting innocent 
victims. On the other hand, potential 
instances of “date rape” might be 
encouraged if provisions were established 
for liability coverage for such acts based on 
a claim of subjective negligence in 
perceiving the victim’s consent. After 
weighing these conflicting arguments, the 
Breedlove court held that there was no 
logical, compelling, or justifying reason to 
treat the intent behind the sexual battery 
of an adult any differently from that 
involving the sexual molestation of a minor.  

In Westfield National Ins. Co. v. Continental 
Community Bank and Trust Co., 804 
N.E.2d 601(Ill. App. Ct. 2003), the 
Second District Illinois Appellate court 
considered the potential application of the 
inferred intent doctrine to a spouse who 
did not directly participate in the 
molestation of a minor, but who allegedly 
aided the molestation by her husband by 
inviting and encouraging minors to visit 
her home and permitting her husband 
access to the minors. The court held that 
the allegations in the complaint established 
that the spouse should have been cognizant 
of her own conduct towards the minors 
and vis-à-vis her husband. The court held 
that the spouse should have anticipated or 
“expected” the injuries to the minors 
which were construed as a natural and 
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probable result of her enabling acts, 
regardless of whether she could anticipate 
the precise injuries the minors would 
actually suffer. 

In Dodge v. Legion Insurance Company, 
102 F. Supp. 2d 144 (S.D.N.Y. 2000), a 
psychiatrist was alleged to have engaged in 
improper sexual relations with an adult 
patient during the course of psychotherapy. 
The accused psychologist’s professional 
liability carrier sought to disclaim coverage 
on the basis of an Intentional Act Exclusion. 
After discussing the premise for the 
recognition of “inferred intent” in the 
context of claims involving an adult’s 
sexual molestation of a minor, the court 
noted the importance of the phenomenon 
of transference in psychotherapy whereby a 
patient unconsciously projects his or her 
emotions, thoughts, and wishes related to 
significant people in their past on the 
psychiatrist. Based on the unique nature of 
the transference process in the context of 
psychotherapy, the Dodge court concluded 
that the concept of inferred intent should 
apply to such circumstances.

In Thomas v. Benchmark Insurance Co., 
179 P.3d 421 (Kan. 2007), the Supreme 
Court of Kansas considered the potential 
application of the inferred intent doctrine 
to a situation where the insured driver 
drove the wrong way against traffic, failed 
to stop at a stop sign, and drove at a speed 
of 100 mph before getting into an accident 
causing injuries to the occupants of the 
vehicle. Up until that point in time, the 
test applied in Kansas with respect to the 
application of inferred intent under an 
Intentional Act Exclusion was whether the 
damage was the natural and probable 
consequence of the negligent act. Under 
such circumstances the resulting damages 
were deemed foreseeable and therefore not 
accidental. The Sanchez court decided that 
it was time to modify this test and that the 
new rule to be applied with respect to the 
application of inferred intent required the 
following proof:

The insured must have intended both the 
act and to cause some kind of injury or 
damage. Intent to cause the injury or 
damage can be actual or can be inferred 
from the nature of the act when the 
consequences are substantially certain 
to result from the act.  

Id at 431.(emphasis added).

With respect to the application of this 
standard, the court noted that it was not 
essential that the harm be of the same 
character and magnitude as that intended. 
The court also expressed the belief that the 
“substantially certain” standard was higher 
than the “natural and probable 
consequence” standard. Based upon the 
recognition of this new standard, the court 
concluded that the insured’s acts were 
substantially certain to result in harm 
under the circumstances. Accordingly, the 
court held that the allegations in the 
Complaint were not covered under the 
policy by application of the policy’s 
Intentional Act Exclusion. 

In Continental Insurance Co. v. Adams, 
438 F. 3d. 538 (6th Cir. 2006), an insured, 
after being told that his girlfriend was in 
another relationship, returned to his 
girlfriend’s home, shot her and the new 
boyfriend, and then killed himself. The 
surviving ex-girlfriend and boyfriend sued 
the insured’s estate seeking damages. The 
deceased insured’s carrier sought to 
disclaim coverage on the basis of an 
Intentional Act Exclusion. Although the 
question of intent with respect to an 
Intentional Act Exclusion is normally a 
question for a jury, the Adams court held 
that under certain circumstances, a court 
may infer intent on summary judgment. 
The court described these circumstances as 
instances where the insured’s conduct is 
both intentional and of a nature and 
character that is a sufficiently clear 
demonstration of intent to harm subsuming 
any need for a separate inquiry into intent 
capacity. The court found that under the 
facts of the case at bar, there was no 
question of material fact as to the issue of 
whether the decedent acted intentionally 
when he retrieved the rifle, returned to his 
girlfriend’s house, and shot the girlfriend 
and boyfriend at close range. The court 
held that these circumstances justified the 
application of the doctrine of inferred 
intent.     

More recently, the Ohio Supreme Court 
recognized that the concept of inferred 
intent can arise in situations other than the 
molestation of a minor child.  In Allstate 
Insurance Co. v. Campbell, 128 Ohio St.3d 
186 (2010), a group of boys placed a 
Styrofoam target deer on a hilly road as a 
prank. The target was placed on a dark 
section of the road where the driver would 

be unable to see it until they were 15 to 30 
yards away. The boys remained in the area 
so they could watch the reaction of the 
motorist. Shortly thereafter, a motorist 
came over the hill, saw the target and lost 
control of his vehicle when attempting 
evasive action. The driver sustained serious 
bodily injury as a result of the prank.

Among the issues accepted for review was: 
“whether the doctrine of inferred intent as 
applied to an intentional act exclusion in an 
insurance policy is limited to cases of sexual 
molestation or homicide.” The court held 
that the doctrine of inferred intent can be 
applied to cases other than sexual 
molestation or homicide. However, the 
court cautioned that inferred intent could 
only arise in those situations where the 
insured’s intentional act and the harm 
caused are intrinsically tied so that the act 
necessarily resulted in the harm. The court 
reasoned it was necessary to limit the scope 
of the inferred intent doctrine because the 
rule was needed only in a narrow range of 
cases where the insured’s testimony on 
harmful intent would be irrelevant as the 
intentional act could not have been done 
without causing harm. Based on this 
standard, the court held inferred intent 
could not arise in the situation at issue as 
the resulting injury experienced in that 
case was not “necessarily resulting” from 
the boys’ placement of the target deer in 
the road.

CONCLUSION

While the concept of applying inferred 
intent for purposes of the Intentional Act 
Exclusion in cases not involving an adult’s 
sexual molestation of a child is not 
universally accepted in all jurisdictions, 
there is an emerging trend to apply this 
principle to situations where harm is either 
substantially certain to result from the act 
or a necessary consequence of the act. 
These cases permit an inference of intent to 
cause harm where the nature of the conduct 
is intrinsically linked to the resulting harm. 
The application of inferred intent in 
insurance coverage cases parallels to an 
extent, the principles discussed in Prosser’s 
Hornbook on Torts which admonishes 
“the man who fires a bullet into a dense 
crowd may fervently pray that he will hit 
no one, but since he must believe and 
know that he cannot avoid doing so, he 
intends it...” Prosser, Law of Torts § 8, (4th 
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1971). In sum, courts are recognizing that 
insurers should not be required to prove a 
tortfeasor’s subjective intent to injure in all 
cases when the resulting injury cannot 
reasonably be characterized as a fortuitous 
event. Where the resulting injury is 
intrinsically linked to the causative act, 
intent to cause the injury may be inferred 
from the nature of the act alone and 
coverage may be excluded pursuant to the 
Intentional Act Exclusion.

FOOTNOTE
1 For a summary of the early case law on a state by 

state basis, see Mfg. and Merch. Mut. Ins. v. Harvey, 
498 S.E. 2d. 222, 226-227 (S.C. Ct. App. 1998).  


