
March 2012

BByy DDaanniieellllee RRaavveennccrraafftt  

A litigant’s business records, for-
merly stored in dusty file folders
and gun-metal filing cabinets, are

now commonly digitized into electronic
data. Regardless of form, documents are
still sometimes lost, misplaced or inad-
vertently destroyed. When this happens
during litigation, Kentucky courts may
instruct the jury that it can decide
whether the party said to have lost the
documents did so intentionally or in bad
faith. If the jury answers in the affirma-
tive, it can also conclude that the contents
of the document would have been
adverse to the party who lost it. Until
recently, such a missing evidence instruc-
tion was only appropriate where there
was some proof that the evidence was
lost intentionally or in bad faith, as
opposed to being lost as a result of mere
negligence.

The Kentucky Supreme Court
recently revisited this rule and modified
the burden for a party seeking such an
instruction. University Medical Center,
Inc. v. Beglin, 2011 Ky. LEXIS 162 (Ky.
Oct. 27, 2011). In Beglin, a young
mother suffered an unexpected and sub-
stantial blood loss during surgery which
left her in a permanent vegetative state.
The plaintiff alleged that the hospital
failed to act quickly enough to obtain
blood for a transfusion during surgery.
The nurse responsible for ordering the
blood testified at deposition that she did
not complete an occurrence report after
the surgery, even though such a report
was required as part of the hospital’s
risk-management protocol. At trial, the
nurse recanted and testified that she had

prepared such a report at the direction
of her supervisor. 

The supervisor denied requesting the
report, and denied ever seeing such a
report. No one else testified as to having
any knowledge of the report’s existence
or contents. Over the hospital’s objec-
tion, the trial court gave a missing
evidence instruction and told the jury
that if it determined the report was actu-
ally prepared, and if it determined the
hospital lost or destroyed the report
intentionally or in bad faith, the jury
could (but did not have to) infer that the
contents of the report would have been
adverse to the hospital. The jury found
for the plaintiff and awarded more than
$9 million in damages, including puni-
tive damages (Note: the punitive
damage award was later reversed). 

On appeal, the hospital and amicus
curiae argued that the missing evidence
instruction was erroneously given
because the plaintiff did not present
affirmative evidence that the occurrence
report, if it existed, was lost or
destroyed intentionally or in bad faith.
Both the Court of Appeals and the
Supreme Court disagreed and upheld
the verdict. Each court found that it was
within the trial court’s discretion to
give the instruction based upon the pre-
sented proof that material evidence in
the exclusive possession and control of
the hospital went missing without
explanation. In other words, the burden
was on the hospital to prove that the
report did not exist, or that it had lost
the report as a result of simple negli-
gence. Because the hospital was unable
to do so, the court allowed the jury to
infer bad faith and assume the report

would have been harmful to the hospi-
tal’s case. 

Beglin is notable in part because of
the dispute as to whether the occurrence
report ever actually existed. The hospi-
tal argued that a missing evidence
instruction in such cases will encourage
parties to suggest the existence of miss-
ing evidence in order to bolster a weak
case. The Court rejected this argument,
reasoning that the rule will simply
encourage parties to carefully maintain
evidence preserved in anticipation of lit-
igation. It should also be noted that the
trial court’s instruction allowed the jury
to decide whether the report actually
existed after hearing conflicting testi-
mony on that point. The fact that the
nurse’s trial testimony contradicted her
deposition might have influenced the
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jury to determine that the report was
intentionally destroyed by the hospital.

Critics contend that Beglin will make
it harder for parties to defeat a missing
evidence/adverse inference instruction
because it places the burden on the cus-
todian of the missing evidence to prove
that the evidence was not lost intention-
ally or as a result of the custodian acting
in bad faith. Thus, a party may have the
challenging task of proving a negative.
In complex cases, where thousands of
documents are commonly exchanged

during discovery, this may be difficult.
Proponents of Beglin point out that the
decision still allows the jury to decide
whether missing evidence supports an
adverse inference, based upon the jury’s
evaluation of each party’s evidence. In
Beglin, evidence supported allowing the
missing evidence question go to the jury
in light of the tragic injury and conflict-
ing testimony from a key witness. 

Regardless, attorneys should expect
to see more requests for a missing evi-
dence instruction whenever a party is

unable to produce requested documents,
unless that party can prove that the
missing documents were lost inadver-
tently or as the result of simple
negligence or disprove that the evidence
ever actually existed. Even then, Beglin
allows the jury to ultimately decide
whether an adverse inference is appro-
priate. Accordingly, it is imperative for
attorneys to advise clients to develop a
sophisticated document retention policy
and to preserve all documents which
might be relevant in future litigation. 
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