
I. INTRODUCTION
Governmental entities are immune 
from private lawsuit based upon 
the doctrine of sovereign immunity.  
Historically, this doctrine applied to 
state governmental actors, but did 
not extend to local governments.  The 
general rule is that the state is immune 
from liability and a civil action against 
the state could only be brought 
with the state’s consent.  Substantial 
statutory provisions in Ohio have 
fundamentally altered governmental 
immunity at both the state and local 
levels, exposing governmental actors 
to private causes of action while retaining immunity in various 
circumstances.  

II. STATE ENTITIES
A. Court of Claims Act
Ohio has waived its sovereign immunity and expressly 
permits private lawsuits to be brought against it.  The Ohio 
Court of Claims Act, R.C. 2743.01 et seq., provides that, with 
stated exceptions (for an example, see Part II.B below), the 
state consents to be sued, with its liability to be determined in  
The Ohio Court of Claims in accordance with the same rules 
of law applicable to suits between private parties. 

The Court of Claims has exclusive, original jurisdiction of 
all civil actions against the state permitted by the statutory 
waiver of immunity.  As defined in the Act, the term “state” 
refers to the General Assembly, the state supreme court, 
and the offices of all elected state officers, as well as all 
departments, boards, offices, commissions, agencies, 
institutions, and other instrumentalities of the state.  However, 
it does not include political subdivisions (local governments) 
(see Part III).

B. Public Duty Exception
The state retained immunity from causes of action involving 
the performance or nonperformance of a public duty.  A 
“public duty” includes, but is not limited to, any statutory, 
regulatory, or assumed duty concerning any action or 
omission of the state involving, for example, inspections, 
law enforcement, or emergency response activity.  R.C. 
2743.01(E)(1).  In order to bring a lawsuit against the state, 
an injured party must establish a “special relationship” with 
the state actor who caused the harm.  A special relationship 
is demonstrated if all of the elements, as defined in R.C. 
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2743.02(A)(3)(b), exist: (1) an assumption by the state, by 
means of promises or actions, of an affirmative duty to act on 
behalf of the party who was allegedly injured; (2) knowledge 
on the part of the state’s agents that inaction of the state 
could lead to harm; (3) some form of direct contact between 
the state’s agents and the injured party; (4) the injured party’s 
justifiable reliance on the state’s affirmative undertaking.  

C. Statute of Limitations
The applicable statute of limitations for “civil actions against 
the state”—regardless of the type of claim—is “two years 
after the date of accrual of the cause of action or within 
any shorter period that is applicable to similar suits between 
private parties.”  R.C. 2743.16(A).  Thus, a party has at most 
two years to file against the state, and the suit must be filed in 
the Court of Claims.   

III. LOCAL GOVERNMENTS 
A.  Political Subdivision Tort Liability Act
The Ohio Political Subdivision Tort Liability Act, R.C. Chapter 
2744, provides a “three tier” analysis for determining when 
political subdivisions immune from liability.  The first tier of 
the analysis simply states political subdivisions are not liable 
for damages in a civil action for loss to person or property 
caused by an act or omission of the political subdivision or 
an employee of the political subdivision in connection with 
a governmental or proprietary function.  The second tier 
provides exceptions to immunity, i.e., situations in which 
local governments can be held liable.  The last tier consists of 
statutory “defenses” that allow for local governments to avoid 
liability, even where they would otherwise be liable under an 
exception to immunity.  The Act does not apply to all claims, 
and it even explicitly excludes certain lawsuits, including most 
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contractual and employment disputes.  See R.C. 2744.09.  

B.  The Second Tier: Exceptions to Immunity
The “second tier” is a list of five circumstances whereby the 
local government can be liable for damages in a civil lawsuit. 
R.C. 2744.02(B).  These include when employees: 
(1) are negligent in the operation of a motor vehicle 
while acting within the scope of their employment and 
authority (unless the employee involved in the accident was 
responding to an emergency call); 
(2) are negligent in the performance of acts with respect to 
proprietary functions of the political subdivisions; 
(3) fail to keep public roads, sidewalks, bridges, or other 
public grounds in repair, and free from nuisance; 
(4) are negligent with respect to the premises that are used in 
connection with the performance of a governmental function 
(except in jails, places of juvenile detention, workhouses, or 
any other detention facility); and
(5) violate a provision of the Ohio Revised Code which 
expressly imposes liability upon the political subdivision.
Thus, if the lawsuit falls within one of these categories, the 
political subdivision may be liable. 

C.  The Third Tier: Reinstituting Immunity
Still, the political subdivision’s immunity will be reinstated if 
one of the defenses found within R.C. 2744.03 apply: 
(1) the employee was engaged in the performance of a 
judicial, prosecutorial, or legislative function;
(2) the employee’s conduct was not negligent, was required 
or authorized by law, or was necessary to the exercise of the 
employee’s powers;
(3) the employee’s actions were within the discretion of the 
employee with respect to policy-making or enforcement 
powers based upon responsibilities of the position of the 
employee;
(4) the injury was to a person who had been convicted of a 

criminal offense who, at the time of the injury, was serving 
his/her sentence by performing community service work; 
and/or 
(5) the injury resulted from the exercise of discretion in 
determining whether to acquire, or how to use, equipment, 
materials, facilities, and other resources unless the discretion 
was exercised in bad faith or in a reckless manner.
If any of these defenses apply, the immunity lost through one 
of the exceptions in tier two is regained.

D.  Special Duty Requirement
Much like the public duty exception discussed above (see 
Part II.B), political subdivisions may also avoid liability if the 
plaintiff cannot demonstrate that a special duty was owed 
and breached, resulting in damages.  Without a special 
duty, even if the political subdivision is otherwise exposed 
to liability (i.e., not immune), the plaintiff will not be able to 
make out a prima facie claim against the political subdivision.  
It should be noted that a special duty alone will not abrogate 
governmental immunity, which is determined based upon the 
three tier analysis illustrated above. 

IV. FEDERAL GOVERNMENT
It should be noted that the federal government, which also 
enjoys sovereign immunity, has also permitted various causes 
of action against it.  In regard to civil actions, the Federal 
Tort Claims Act, 28 U.S.C. § 1346, makes the United States 
liable for the negligent or wrongful acts or omissions of its 
employees committed within the scope of their office or 
employment related to property damage or personal injury.  
The act allows for Federal District Courts to adjudicate claims 
for monetary damages related to claims.  To succeed on a 
claim, a plaintiff must prove (1) that the government owed 
an affirmative duty of reasonable care in the performance 
of some act or in the exercise of some conduct, (2) that the 
government breached said duty, and (3) this breach resulted 
in the injury alleged.  
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