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“Gatekeeping Obligations” in 
Federal Court 

� Daubert explicitly stated: “under the Rules the trial judge 

must insure that any and all scientific testimony or 

evidence admitted is not only relevant, but reliable
– Gatekeeping responsibility arises from Rule 702 and 104(a), which 

provides that preliminary questions concerning the qualification of any 

person to be a witness and the admissibility of evidence shall be 

determined by the court

– also Rule 403, which authorizes the exclusion of even relevant and 

reliable evidence if the probative value is outweighed by the prejudice, 

requires the trial judge to exercise more control over experts than over 

lay witnesses because the difficulty in evaluating expert testimony can 

make it both powerful and misleading

“Gatekeeping Obligations” in Federal 
Court Cont’d.

� Daubert also stated, “vigorous cross examination, 

presentation of contrary evidence, and careful 

instruction on the burden of proof are traditional and 

appropriate means of attacking shaky but admissible 

evidence”

– “The gatekeeping role for the judge, no matter how flexible, 

inevitably, on occasion, will prevent the jury from learning of 

authentic insights and innovations”

– These compromises are necessary for the practical 

resolution of legal disputes 

“Gatekeeping Obligations” in Federal 
Court Cont’d.

� General Electric Co. v. Joiner, 552 U.S. 136, 147, 
recognized the difficulty of the trial court’s 
gatekeeping task 
– “This requirement will sometimes ask judges to make subtle 

and sophisticated determinations about scientific 
methodology and its relation to the conclusions an expert 
witness seeks to offer—particularly when a case arises in 
an area where the science itself is tentative or uncertain”

– Therefore, “the trial judge must have considerable leeway in 
deciding in a particular case how to go about determining 
whether particular expert testimony is reliable” Kumho, 526 
U.S. 137, 152 (1992) 

“Gatekeeping Obligations” of 
Scientific and Expert Testimony in 
State Court Cont’d.

• But Ohio's embrace of Daubert is markedly less stringent 

than the federal courts' adoption. 
– In general, courts should admit expert testimony whenever it is relevant 

and satisfies Evid.R. 702.   State v. Nemeth (1998), 82 Ohio St.3d 202, 

207, 1998 Ohio 376, 694 N.E.2d 1332

– The trial judge must perform a “gatekeeping” role to ensure that expert 

testimony is sufficiently (a) relevant and (b) reliable to justify its 

submission to the trier of fact

– In performing its gatekeeping function, the trial court's starting point 

should be Evid.R. 702

“Gatekeeping Obligations” of 
Scientific and Expert Testimony in 
State Court Cont’d.

– A witness may testify as an expert if all of the following apply: “(A) 
the witness' testimony either relates to matters beyond the 
knowledge or experience possessed by lay persons or dispels a 
misconception common among lay persons; (B) the witness is 
qualified as an expert by specialized knowledge, skill, experience, 
training, or education regarding the subject matter of the 
testimony; and (C) the witness' testimony is based on reliable, 
scientific, technical, or other specialized information 

– To the extent that the testimony reports the result of a procedure, 
test, or experiment, the testimony is reliable only if all of the 
following apply: (1) the theory upon which the procedure, test, or 
experiment is based is objectively verifiable or is validly derived 
from widely accepted knowledge, facts, or principles; (2) the 
design of the procedure, test, or experiment reliably implements
the theory; (3) the particular procedure, test, or experiment was 
conducted in a way that will yield an accurate result”
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“Gatekeeping Obligations” of 
Scientific and Expert Testimony in 
State Court Cont’d.

� Two-step process that first identifies the indicators of reliability
that are appropriate for the discipline involved, and then 
proceed to apply them 

� Consider the “principles and methods” the expert used “in 
reaching his or her conclusions, rather than trying to determine
whether the conclusions themselves are correct or credible.”
Nemeth, 82 Ohio St.3d at 210 

– A trial court may not, therefore, exclude expert testimony simply 
because it disagrees with the expert's conclusions. Instead, if the 
expert followed methods and principles deemed valid by the 
discipline to reach his opinion, the court should allow the testimony 

“Gatekeeping Obligations” of 
Scientific and Expert Testimony in 
State Court Cont’d.

�Expert testimony must also “fit” the case at hand; that is, 

the testimony must be “‘relevant to the task at hand’ in 

that it logically advances a material aspect of the 

proposing party's case.” Daubert, 509 U.S. at 597

– Scientific validity for one purpose is not necessarily scientific 

validity for other, unrelated purposes 

“Gatekeeping Obligations” of Scientific 
and Expert Testimony in State Court 
Cont’d.

• Ohio's standard of appellate review appears to be 
that of the federal system. “An appellate court should 

apply an abuse of discretion standard in reviewing a 

court's decision to admit or exclude expert testimony 

under Daubert.” Abon, Ltd. v. Transcontinental Ins. 

Co., 2005-Ohio-3052, at ¶65 

Impact of Daubert and Kumho Tire on 
Judges and Experts 

�Daubert

Impact of Daubert and Kumho Tire 
on Judges and Experts

� 4 Factors:

– Testability

� Whether it can be tested?

� Testing of hypotheses to determine if they can be falsified 

� Falsifiability, refutability, and testability = reliability

– Peer Review and Publication

� Scrutiny of the scientific community to detect substantive flaws.

– Known or Potential Rate of Error

� Rate of error

� Existence and maintenance of operating starndards

– General Acceptance

� Permitted, but not required inquiry

� Widespread acceptance is relevant to determine reliability, minimal support  may 
be viewed with skepticism 

Impact of Daubert and Kumho Tire on 
Judges and Experts Cont’d.

�Kumho Tire
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Impact of Daubert and Kumho Tire 
on Judges and Experts Cont’d.

– Expanded the Daubert inquiry to all experts, not just 

scientific experts

– Expert stated there are 4 separate indications of over-

deflection.  If expert does not find two of these 

indications, based on a personal inspection of the tire, 

then product defect, not over-deflection must be the 

cause of the blown tire

� Testimony was technical, not scientific 

� Expert testifying to conclusions based on his inspection of 

the tire and his experience in the tire industry

Impact of Daubert and Kumho Tire on 
Judges and Experts Cont’d.

� Awakened all judges (state and federal) to their 

gatekeeping responsibilities

� Experts need to anticipate challenges that are 

likely to be made regarding their qualifications 

and reliability of their opinions

– Experts need to work with attorney to develop a 

strategy that will provide the best possible chance for 

persuading the trial judge to look favorably on their 

testimony

Planning Ahead to Gain Control Over 
When and How Daubert Challenges 
Will be Made

� Select an expert who is most likely to survive 
a Daubert challenge 

� Familiarize yourself with the various factors 
in the cases, and review these with your 
expert 

� Anticipate your opponent 

� Be more critical of your own expert’s opinion 
than your opponent will be 

How to Introduce Expert Testimony in 
Clear, Succinct Ways 

� Educating a jury is different than lecturing to 

students 

– Ask the expert to explain how he can be of help to 

the jury in understanding the issues in the case 

– Ask how he came to be an expert in this area/how 

he acquired expertise 

– Do not list credentials 

� Have expert explain the substance of his training 

� How did he develop an interest in the area? 

How to Introduce Expert Testimony in 
Clear, Succinct Ways, Cont’d.

� Ask the witness how he was contacted to review the 

case 

� Ask how he has been compensated for the work he 

has performed, not just how much he was paid 

– Most jurors understand that experts take time away from 

their profession to review a case for court and should be 

compensated accordingly 

– Explore this area thoroughly on direct or else it will appear 

on cross that you were trying to hide something 

How to Introduce Expert Testimony in 
Clear, Succinct Ways, Cont’d.

� Have the expert summarize the documents and 
other material he reviewed 
– Have him prepared for this question in advance 

� Disagreement on whether to have expert bring documents with 
him to stand 

– Opposing counsel is entitled to review the documents before 
cross 

� Opens the door for a competent cross examination 

– Jury may find it difficult to believe that no notes were prepared 
and that witness intended to give a thorough opinion at trial 
without bringing his file 

� Best approach is to send expert every relevant document well 
before trial and have a transmittal letter at trial if necessary
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How to Introduce Expert Testimony in 
Clear, Succinct Ways, Cont’d.

� Have expert give background to put specific 
issue in context 
– Give expert the opportunity to explain, by 
example and reference to diagrams, charts, or 
other demonstrative aids the essential points that 
need to be grasped by the jurors 
� Be sure expert tells jury why these points are important 
in his decision making 

� If possible, have expert get down from stand to point to 
a chart or diagram and interact directly with the jurors 

How to Introduce Expert Testimony in 
Clear, Succinct Ways, Cont’d.

� When asking the expert’s opinion, cover the 

following questions: 
� Do you have an opinion based on a reasonable degree 

of professional certainty regarding the issue you 

reviewed?

� What is your opinion?

� How did you arrive at your opinion?

� Why do you have that opinion?

How to Introduce Expert Testimony in 
Clear, Succinct Ways, Cont’d.

� These questions will ensure there is sufficient testimony 

in the record to support the opinions expressed, the 

expert will have ample opportunity to explain his 

reasoning and convince the jury his conclusions are 

compelled by a reasonable analysis of the underlying 

data 

� Point out consistencies with the testimony of other 

witnesses 

How to Introduce Expert Testimony in 
Clear, Succinct Ways, Cont’d.

� Make sure the testimony is understandable 

to the jury 

– Look for signs of confusion from the jury 

– Interrupt the expert to clarify points and define 

terms 

– Consider opponent’s alternate theories regarding 

the subject matter of your expert’s opinion 

� Ask a series of “would it change your opinion if…”

questions 

How to Introduce Expert Testimony in 
Clear, Succinct Ways, Cont’d.

� Have a list of points you need to cover before 

terminating your direct 

Qualification of Experts

� Selecting an expert is more of an art than a science 

– Expert must have prior professional experience and training 

in the field regarding which he or she intends to offer 

opinion evidence 

– Look for expert with credentials that will impress the jury 

and exceeds the credentials of your opponent’s expert 

� In cases where there are no material facts in dispute, you will 

want to rave about your expert’s credentials during your 

closing argument and disparage the credentials of your 

opponent’s expert 
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Qualification of Experts, Cont’d.

� Try to anticipate what will impress a jury 

– Jurors are often impressed by professionals with 

teaching experience 

– The more degrees, publications, and the most 

prestigious school the better 

– Look for speakers who are sought after as 

speakers and consultants 

Qualification of Experts, Cont’d.

� Hit highlights of the credentials 

– Focusing on what will impress the jury 

– Bring out dramatic or colorful background 

information rather than addressing credentials 

which would only impress other professionals in 

the expert’s field 

Qualification of Experts, Cont’d.

� Once you qualify an expert, move right on to 

the opinion before the jury gets bored 

– Once the opinion is covered, you may want to go 

back and review some of the less interesting 

credentials at the very end of your direct 

� Get additional credentials in the record 

� Put the jury to sleep in anticipation of cross 

Threshold the Expert Must Meet 

� Qualifying an expert at Trial—tricky 

– Mistake to spend an hour or more having the 

expert read form his or her C.V. 

– Frequently you can meet the threshold with one 

or two qualifications: 

� Medical malpractice—licensed to practice in Ohio and 

board certified in the area in question 

Threshold the Expert Must Meet, 
Cont’d.

� Three primary, general reasons why an 
expert's opinion evidence may fail to achieve 
admissibility 
– Relevance—needs to have a tendency to make 
the existence of any fact that is of consequence to 
the determination of the action more less 
probable than it would be without the evidence 

– Sufficient foundation 

– Satisfy Rule 702 

How to Show Research Verifying the 
Methodologies and Theories Your 
Experts Rely Upon 

� General rule is opinion evidence must be based on facts in the 
record or personally known to the witness 

– Show the research and analytical process underlying expert’s 
conclusions 

� If you have a likeable expert, this is where you can show him off 

� Give him an opportunity to explain his methodology 

� Stop him frequently and ask for clarification of difficult terminology or 
concepts 

� Ask the source of the methods and if they are generally used in the 
expert’s field 

� Give you and your expert an opportunity to persuade the jury that your 
reasoning is more thorough, relevant, and detailed than your 
opponent’s expert 
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Using Hypotheticals to Support Your 
Case

� Purpose is to put a hypothetical before the 

expert in order to elicit an opinion or 

conclusion 

� Best to do it two ways—once for the judge 

and the appellate court and once for the jury 

Using Hypotheticals to Support Your 
Case, Cont’d.

� It is important to use the formula recognized by the courts to 
make sure that the opinion is admissible 

– Lay out fact which you expect to be proven at trial in your question, 
and you should ask the expert to assume these facts are true for
the purpose of your question 

– Break down the question and lay it out slowly using language 
which the jury will understand 

– Include in your question an inquiry as to whether the expert has an 
opinion based on his or her experience and background as an 
expert in the field 

– You must establish that your expert holds this opinion to a 
reasonable degree of certainty 

– Ask the expert his opinion over several questions and answers 

Using Hypotheticals to Support Your 
Case, Cont’d.

� Now, go back and review the expert’s opinion so that 
the jury understands it 
– Use more idiomatic and visceral language 

� Ask “did the doctor do anything wrong?”

� Ask him to explain why he thinks so 

– The first time through you should do most of the talking, the 
second time though the expert should do the talking 

� Give the expert some leeway and stop the expert to ask for 
clarification 

� The jury will not be persuaded by a technically proficient 
expert, the jury wants to see an expert with strong and 
passionate feelings on the issue 

Using Hypotheticals to Support Your 
Case, Cont’d.

� Avoid upstaging your own expert 

– If the expert gives a technical answer and the jury 

needs clarification, ask for an explanation as if 

you don’t understand the technical language 

– Do not be a know it all and put the juror in the 

position where he cannot follow the expert’s 

testimony, but be too embarrassed to show his 

confusion 

Using Hypotheticals to Support Your 
Case, Cont’d.

� Realize the jury may be anticipating the cross-

examination and be skeptical and forming objections 

to your expert 

– Don’t dance around the difficult issues and throw soft ball 

questions 

� Take the demeanor of a tough interviewer when appropriate 

� When the expert says something which appears easily 

challengeable, challenge him and ask for an explanation 

� Try to see the expert from the jury’s perspective 

� Take some of the wind out of your opponent’s sails 

Admissibility of Expert Reports 

� The admissibility of an expert's written report 
generally is analyzed and decided in tandem with the 
court's consideration of the admissibility of the 
expert's oral testimony 

� However, courts note that “[p]resumably, the Report 
* * * will not be offered into evidence for the jury to 
review.” Therefore, the court considers the report 
only as “a useful basis from which to assess the 
propriety” inasmuch as it sets “forth the proposed 
content and scope of [the expert's] testimony.” Lippe
v. Baimco Corp., 2002 U.S.Dist.Lexis 109, at * 5n. 1 
(S.D.N.Y. 2002) 
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Practice Skills: Case Studies and 
Examples in Getting Your Evidence 
Admitted 


