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Introduction to Employment Practices 

Liability

• Ohio employment practices are affected by both 

federal and Ohio law.

• In some instances, both apply interchangeably.  In 

others, only one or the other applies.
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Employment At-Will Doctrine

• The general rule is that unless there is a contract or 

statute that specifies otherwise, employees have no

right to expect continued employment.

• This means that employers may terminate employees 

without notice or reason.

• Employer has all the cards to start with.
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Three Categories of Exceptions to 

Employment At-Will

• Federal and state statutory protections, such as the 

civil rights statutes.

• The relationship may be modified by contract.

• Ohio common law doctrines have been developed to 

limit the “employment at-will” doctrine. 
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Employment Laws

• Race, religion, gender, age;

• Americans with Disabilities Act;

• Family and Medical Leave Act; and

• Similar State laws.

www.reminger.com 4/18/09

Equal Employment Opportunity 

Commission & OCRC
• Before bringing certain actions in court, a plaintiff must file a timely charge of 

discrimination with the Ohio Civil Rights Commission (OCRC) and/or the Equal 

Employment Opportunity Commission (EEOC).  There is no requirement that 

the plaintiff completely exhaust the administrative procedure.  After filing a 

charge, the plaintiff must only obtain a “right to sue” letter issued from the 

EEOC or the OCRC.  This can be accomplished by written request.

• There is no requirement to first bring a charge with the Ohio Civil Rights 

Commission, when one pursues purely State claims.

• Practical effect.
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42 U.S.C. §§§§ 1983

• This federal statute provides a remedy for 
employees who have been terminated by state or 
local governments.

• It creates a civil cause of action for an employee 
who has been deprived of his/her constitutional 
rights by a public employer.

• Plaintiffs who prevail are also entitled to their 
attorneys’ fees and costs.
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Sexual Harassment

• Sexual harassment is also specifically recognized as a 

type of sex discrimination.

• “Quid pro quo”

• “Hostile work environment”
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Sexual harassment cont...

• Hostile work environment harassment occurs where comments and 
actions create a sexually offensive work environment.

• If a co-worker creates a hostile work environment, the Plaintiff must 
show that the employer knew of or should have known of the 
alleged harassment and failed to implement prompt and 
appropriate corrective action.

• The United States Supreme Court has held that sexual harassment 
can occur between members of the same sex.

• Supervisor – generally liable.

• Policy can give rise to a defense.
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Proving a discrimination case

• There are two types of evidence.  The first is direct evidence.  This consists of 
evidence of discriminatory conduct from which no inference need be drawn, such 
as statements made in conjunction with the termination decision or documents 
referencing prohibited criteria for a decision.

• The second is indirect or circumstantial evidence.  In these types of cases, 
there is no direct document or admission that the employer did or said something 
discriminatory.  As a result, the U.S. Supreme Court developed a test by which to 
prove these cases. This test is now commonly referred to as the McDonnell 
Douglas test. 
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McDonnell Douglas test – Three part test

• Initial showing of inference of discrimination.  Protected class

– subject to adverse employment action

– other non-protected employees who are not

• Burden shifts to employer to provide a legitimate, non-

discriminatory reason for conduct.

• Burden shifts back for employee to prove pretext.

• Pretext can be shown in many ways, including a failure to follow 

policies, procedures, others were treated differently, etc.
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Written Policies
• Why they can hurt.

• Why they can help.

• First, understand who you are as a company.
– Will you follow it to the letter?

• Do you need them?
– Ask this question for each specific policy.

• Harassment Policy
– One policy you must have.

• Handbooks
– Do not alter the ‘employment at-will’ policy.
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Americans with Disabilities Act

• The ADA grants disabled individuals equal access to 

employment opportunities.

• It applies to all employers with 15 or more employees.

• The McDonnell Douglas test typically applies in ADA 

cases.
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When Someone Has a

Disability Under The ADA
• The person may have a physical or mental 

impairment, which substantially limits one or 

more major life activities.

• The person may have a record of such mental or 

physical impairment.

• The person may be regarded as having such an 

impairment.
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Definition of major life activities

• Under the ADA, the definition of “major life activities” was expanded 

to two non-exhaustive lists.

• The first includes caring for oneself, performing manual tasks, 

seeing, hearing, eating, sleeping, walking, standing, lifting, bending, 

speaking, breathing, learning, reading, concentrating, thinking,

communicating, and working.

• The other list includes operation of major bodily functions, including 

functions of the immune system, normal cell growth, digestive, 

bowel, bladder, neurological, brain, respiratory, circulatory, 

endocrine, and reproductive functions.
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Rejection of mitigating factors

• The ADA also rejected the view that “disability” is determined by 

reference to the ameliorative effects of mitigation measures. 

• Now, mitigating measures such as medication, medical supplies, 

prosthetics, and hearing aids will not be considered in assessing 

whether an individual has a disability. 
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FMLA

• The FMLA applies to employers with 50 or more employees within 75 miles of 
that worksite.

• Up to 12 weeks of unpaid leave per 12 month period to take care of an 
employee’s own serious health condition or that of his/her child, spouse, or 
parent.

• It also allows leave following the birth, adoption, or foster placement of a child.

• A “serious health condition” is defined as an illness, injury, impairment, or 
physical or mental condition that involves inpatient care in a hospital, hospice, 
residential medical care facility, or continuing treatment by a healthcare provider.  
The Department of Labor’s regulations indentify the following six categories of 
conditions that qualify as a serious health condition:  (1) in-patient care; (2) 
absence plus treatment; (3) incapacity due to pregnancy or prenatal care; (4) 
chronic serious health condition; (5) long-term condition; and (6) prevention.
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FMLA – qualifying for leave

• To qualify for this leave, an employee must have worked at least 12 

consecutive months for the employer and 1,250 hours within the 

previous 12-month period.

• If paid leave is available, an employee may elect, or an employer 

may require, the employee to substitute any accrued paid leave for 

unpaid leave.

• When an employee returns after a leave period ends, the employee

is entitled to be placed back into the same or “an equivalent 

position with equivalent employment benefits, pay and other terms 

and conditions of employment” he/she held when the leave 

commenced.
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Interplay Between Workers’

Compensation, FMLA and ADA

• Concepts require different considerations –

temporary total disability, serious health 

condition, and disability.

• Independent Medical Exams are a trap.

• Light-duty trap.

• Full release trap.
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Equal Pay Act and Title VII

• Wage discrimination claims are not restricted to the EPA.  

They may also be brought under Title VII.

• There is no “intent” requirement under the EPA.  

Therefore, if an employer merely pays an employee of 

one sex less than it pays one of the opposite sex for 

substantially equal work, it will have violated the EPA. 
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Genetic Information Nondiscrimination Act

• GINA applies to employers of 15 or more employees and covers many public 

sector employees, employment agencies and labor organizations.

• GINA protects genetic information by making it unlawful for an employer to 

request genetic testing or considering someone’s genetic background in 

employment-related decisions such as hiring, firing, or promotion.

• The statute broadly defines "genetic information" to include information about an 

employee's genetic tests, the genetic tests of an employee's family members, 

and the manifestation of a disease in the employee or his or her family members. 

Thus, under GINA's expansive coverage, not only is an employee's own genetic 

information protected, but so are the employee's relatives. GINA also makes it 

illegal for an employer to request, require, or purchase genetic information 

about an employee or an employee's family member. 
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Retaliation

• Most employment statutes contain provisions protecting 
employees from retaliation by employers for asserting 
their statutory rights.

• The retaliation provisions also protect individuals who 
assist persons who have brought discrimination 
charges, such as witnesses.

• It includes subtle forms of retaliation and can include 
(depending on the circumstances) reassignment of 
duties, a change in schedule or even the failure to invite 
an employee to lunch.  “Petty slights, minor annoyance, 
and simple lack of good manners” is insufficient.
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Whistleblower Protection
• Several federal statutes also protect an employee 

“whistleblower” who is terminated or otherwise adversely 
treated in retaliation for reporting or opposing unlawful 
practices. 

• Whistleblower provisions typically impose a very short 
statute of limitations for bringing claims.  Employees are 
usually required to bring a charge of discrimination within 30 
days of the alleged violation.  The damages for a successful 
whistleblower claim are similar to those for retaliation claims.
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Federal Labor Law

• Who is covered?

– Any employee affecting commerce – even if it is a non-union 

job.

• Concerted activity.

• Individual activity.

• The right to representation in an investigatory interview.

– Coworker present – no requirement to tell an employee of 

this right.
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• Threats to contact State agencies.
– OSHA

• Walk-outs
– 10-day notice for union employees.

– No notice requirement for non-union employees.

• Email
– Do not selectively enforce.

– No solicitation/distribution rules.

• Discussing compensation.

• Directing employees not to complain about conditions to other 
employees.
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Workers’ Compensation Retaliation, Ohio 

Rev. Code Ann. §§§§ 4123.90
• Ohio’s Workers’ Compensation laws prohibit retaliation 

against employees who file or pursue claims, or who 

testify in any proceeding related to the Workers’

Compensation Act.

• Prior to bringing the action, the employee must give the 

employer written notice of the wrongful action within 

90 days following the alleged wrongful action.

• The suit must also be filed within 180 days following the 

wrongful action.
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Implied Contract, Oral Contract, and 

Employee Handbook Claims
• Where there was evidence that the company may 

have altered the plaintiff’s at-will relationship with 
the employer through assurances in its handbook, 
progress reports, promotion letters, and oral 
representations by supervisors, the employee is no 
longer at-will.

• The Ohio Supreme Court has rejected breach of 
contract claims in cases where the employer’s 
employee handbook contains a disclaimer relative to 
the at-will status of its employees.
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Promissory Estoppel
• The Ohio Supreme Court made it clear that the promissory 

estoppel doctrine is a viable exception to the employment-at-
will doctrine.

• Promissory estoppel has four elements.
– There must be a clear and unambiguous promise.

– There must be reliance on that promise by the employee.

– The reliance must be both reasonable and perceivable.  

– The employee must have been injured by his reliance on the 
employer’s promise.

• Similarly, promissory estoppel claims will not succeed where 
there is disclaimer language in an employee handbook 
stating that employees are employed at-will, and this cannot 
be modified by statements or evaluations.
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Defamation

• Ohio law grants qualified immunity to employers when 

they provide job performance information to prospective 

employers.

• There is one exception to this immunity. He or she 

must show that the employer disclosed information with 

the knowledge that it was false, and with the deliberate 

intent to mislead the prospective employer in bad faith 

or with malicious purpose.
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Invasion of Privacy
• In Ohio, a plaintiff has a claim for invasion of privacy when there is an 

unwanted publication of private affairs about which the public has no legitimate 
concern.

• A major key to whether there is liability in these situations depends upon 
whether the employee had an “expectation of privacy.”

– Employers may generally read employees’ e-mails unless the employee 
was led to believe that e-mails were confidential

– Ohio courts have explicitly held that employees in the private sector may 
not bring claims for invasion of privacy if they are asked to submit to drug 
testing.

– Public sector employers are subject to the provisions of the Fourth 
Amendment to the United States Constitution, which allows citizens to be 
free from unreasonable search and seizure.  Thus, drug testing in the 
public sector must be reasonable so as not to run afoul of the Fourth 
Amendment. 
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Wrongful Discharge in Violation of 

Public Policy
• In 1990, the Ohio Supreme Court recognized a cause of 

action for wrongful discharge in violation of public 
policy.  Greeley v. Miami Valley Maintenance 
Contractors, Inc., 49 Ohio St. 3d 228(1990).  Thus, 
employees who are terminated for reasons that would 
violate public policy – as contained in a statute, 
constitution, or common law – may recover 
damages for wrongful termination.
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Examples to support a

wrongful discharge claim
• The following is a partial list of public policies that Ohio courts 

have found sufficiently clear to support a wrongful discharge 
claim:
– firing an employee for consulting an attorney;  

– an employee who agreed to work with police as an informer;  

– An employee who called the Ohio Highway Patrol’s 1-800-GRAB-DUI 
number to report potential drunk driving by her boss; 

– A nurse who was terminated because of a disagreement as to the scope 
and amount of notes she included in patient records;

– A school counselor alleging that she was denied a promotion after 
reporting an alleged incident of child abuse by a school principal;

– An employee who refused to participate in a scheme to increase his 
employer’s recovery of insurance following a fire at one of its facilities. 
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Non-compete Agreements

• What are they?

• The Ohio Supreme Court has determined that a 

non-compete clause may limit future 

employment within a specific geographical area

for a reasonable amount of time.

• Prevents unfair competition.
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Starting the Employment Relationship

• Do not rely upon resumes to screen applicants.

• Have, and rely upon, an application.

• Be careful with social media.
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Day-to-Day Disciplinary Considerations
• Avoid references to words such as “fair, consistent, good, cause, 

company shall, employee will be granted, employee is entitled, 
and job security.”

• Follow any written policies and procedures, or do not have them.

• Handle all personnel problems promptly.

• Discipline confidentially – do not humiliate.

• Conduct severe discipline in the presence of other management 
witnesses.

• Be consistent with performance evaluations, or do not do them.

• Be clear on the reasons for raises and bonuses.

• Follow any progressive corrective discipline.

• Consider outside investigations on sensitive issues.
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Separation Procedures
• Follow the Golden Rule.

• Consider offering an opportunity to resign.

• If it is other than for-cause, leave open the opportunity to return.

• Consult with an attorney for high risk terminations.
– Protected class.

– Temporal relationship to complaints.

– Threatened legal action.

– Litigious employees.

– Pregnant or disabled employees.

• Consider a severance agreement.
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Post-Separation Considerations

• Give neutral references.

• Watch unemployment compensation claims.


