
DIRTY LITIGATION TACTICS 
 
IV. USING EFFECTIVE REMEDIES TO COMBAT “RAMBO” LITIGATION 
 
 A. SANCTIONS 
 
  1. FEDERAL PROCEDURE 
 
   A. Fed. Civil Procedure R. 11 
  
 Rule 11(a) mandates that every pleading and written motion be signed by at least one 

attorney of record or the unrepresented party.  Rule 11(b) indicates that by signing the pleadings 

or motions, the attorney or unrepresented party certifies that to the best of the signator’s 

knowledge and after reasonable inquiry: 

(1) It is not being presented for any improper purpose, such as to 

harass, cause unnecessary delay, or needlessly increase the cost of 

litigation; 

(2) The claims, defenses, and other legal contentions are warranted by 

existing law or by a non-frivolous argument for extending, 

modifying, or reversing existing law or for establishing new law; 

(3) The factual contentions have evidentiary support or, if specifically 

so identified, will likely have evidentiary support after a reasonable 

opportunity for further investigation or discovery; and  

(4) The denials of factual contentions are warranted on the evidence 

or, if specifically so identified, are reasonably base on belief or a 

lack of information. 

 Rule 11(c) sets forth the following provisions relating to sanctions for a violation of 

subsection (b): 
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  (c) Sanctions 

(1) In General.  If, after notice and a reasonable opportunity to 

respond, the court determines that Rule 11(b) has been 

violated, the court may impose an appropriate sanction on 

any attorney, law firm, or party that violated that rule or is 

responsible for the violation.  Absent exceptional 

circumstances, a law firm must be held jointly responsible 

for a violation committed by its partner, associate, or 

employee 

(2) Motion for Sanctions.  A motion for sanctions must be 

made separately from any other motion and must describe 

the specific conduct that allegedly violates Rule 11(b).  The 

motion must be served under Rule 5, but it must not be 

filed or be presented to the court, if the challenged paper, 

claim, defense, contention, or denial is withdrawn or 

appropriately corrected within 21 days after service or 

within another time the court sets.  If warranted, the court 

may award to the prevailing party the reasonable expenses, 

including attorney’s fees, incurred for the motion. 

(3) On the Court’s Initiative.  On its own, the court may 

order an attorney, law firm, or party to show cause why 

conduct specifically described in the order has not violated 

Rule 11(b). 
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(4) Nature of a Sanction.  A sanction imposed under this rule 

must be limited to what suffices to deter repetition of the 

conduct or comparable conduct by others similarly situated.   

The sanction may include non-monetary directives; an 

order to pay a penalty into court; or if imposed on motion 

and warranted for effective deterrence, an order directing 

payment to the movant of part or all of the reasonable 

attorney’s fees and other expenses directly resulting from 

the violation. 

(5) Limitations on Monetary Sanctions.  The court must not 

impose a monetary sanction: 

(A) Against a represented party for violating Rule 

11(b)(2); or 

(B) on its own, unless it issued the show-cause order 

under Rule 11(c)(3) before voluntary dismissal or 

settlement of the claims made by or against the 

party that is, or whose attorneys are, to be 

sanctioned. 

(6) Requirements for an Order.  An order imposing a 

sanction must describe the sanctioned conduct and explain 

the basis for the sanction. 
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(d) Inapplicability to Discovery.  This rule does not apply to 

disclosures and discovery requests, responses, objections, and 

motions under Rules 26 through 37.  

Based upon the express limitations expressed in Rule 11, the Sixth Circuit has set for the 

several factors or principles that a court must consider when determining appropriate sanctions.  

First, the two goals of Rule 11 are deterrence and compensation.  Of the two, deterrence is the 

primary goal.  Second, because deterrence, not compensation, is the principal goal, courts should 

impose the least severe sanction that is likely to deter.  Third, a party who seeks attorney’s fees 

as sanctions under Rule 11 must mitigate damages.   The party should act promptly and avoid 

unnecessary expenses in responding to papers that violate Rule 11.  Finally, the courts must 

consider an attorney’s ability to pay a monetary sanction.  See Jackson v. Law Firm, 875 F.2d 

1224 (6th Cir. 1989). 

 A further limitation on Rule 11 sanctions is that it may not be imposed for conduct 

related to discovery.  Rule 3 sets forth the remedy for sanctionable conduct in discovery. 

 Rule 11 imposes on litigants a continuing duty of candor, and a litigant may be 

sanctioned for continuing to insist upon a position that is no longer tenable.  Riddler v. City of 

Springfield, 109 F.3d 288, 293 (6th Cir. 1997). 

 While the rule de-emphasizes monetary sanctions and discourages direct payouts 

to the opposing party, the rule recognizes that under unusual circumstances, deterrence 

may be ineffective unless the sanction not only requires the person violating the rule to 

make a monetary payment, but also directs that some or all of the payments be made to 

those injured by the violation Fed. R. Civ. R. 11, advisory committee notes (1993 

Amendments). 
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 “. . . parties either in addition to or, in unusual circumstances, instead of the 

person actually making the presentation to the court.”  FED.R.CIV. 11 Advisory 

Committee Notes (1993 Amendments).  Courts have generally declined to impose 

sanctions on represented parties.  See 5A CHARLES ALAN WRIGHT & ARTHUR R. 

MILLER, FEDERAL PRACTICE & PROCEDURE § 1336.2 (3D ED. 2004) (“Imposing 

a sanction on the client has met with disfavor.”).  However, we have upheld the 

imposition of Rule 11 sanctions on parties, along with their attorney, when they 

misrepresented key facts during their depositions and at trial.  Union Planters Bank v. L 

& J Dev. Co., 115 F.3d 378, 384-85 (6th Cir. 1997). 

 B. 28 U.S.C. § 1927. 

 Section 1927.  Counsel’s Liability for Excessive Costs. 

 Any attorney or other person admitted to conduct cases in any court of the United States 

or any Territory thereof who so multiplies the proceedings in any case unreasonably and 

vexatiously may be required by the court to satisfy personally the excess costs, expenses, and 

attorneys’ fees reasonably incurred because of such conduct. 

 Unlike Rule 11, 28 U.S.C. §1927 authorizes the imposition of sanctions on only an 

“attorney or other person admitted to conduct cases.  Section 1927 allows a court to require an 

attorney “who so multiples the proceedings in any case unreasonable and vexatiously . . . to 

satisfy personally the excess costs, expenses, and attorneys’ fees reasonable incurred because of 

such conduct.”  28 U.S.C. § 1927.  The courts have held that a court may sanction an attorney 

under § 1927 for unreasonably and vexatiously multiplying the proceedings “despite the absence 

of any conscious impropriety.”  Jones v. Cont’l Corp., 789 F.2d 1225, 1230 (6th cir. 1986).  An 

attorney is therefore sanctionable under § 1927 “without a finding of bad faith, ‘at least when an 
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attorney knows or reasonable should know that a claim pursued is frivolous, or that his or her 

litigation tactics will needlessly obstruct the litigation of non-frivolous claims.’”  Riddler v. City 

of Springfield, 109 F.3d 288, 298 (quoting Jones, 789 F.2d at 1230).  However, “[t]here must be 

some conduct on the part of the subject attorney that trial judges, applying the collective wisdom 

of their experience on the bench, could agree falls short of the obligations owned by a member of 

the bar to the court and which, as a result, causes additional expense to the opposing party.”  Id. 

(quoting In re Ruben, 825 F.2d 977, 984 (6th Cir. 1987).  Under this objective standard, “§ 1927 

sanctions require a showing of something less than subjective bad faith, but something more than 

negligence or incompetence.”  Red Carpet Studios Div. of Source Advantage, Ltd. v. Sater, 465 

F.3d 642, 646 (6th Cir. 2006).  

 Section 1927 does not authorize the imposition of sanctions on a represented party, nor 

does it authorize the imposition of sanctions on a law firm.  Claiborne v. Wisdom, 414 F.3d 715, 

722-24 (7th Cir. 2005). 

 Section 1927 imposes an objective standard of conduct on attorneys, and the courts need 

not make a finding of subjective bad faith before assessing monetary sanctions.  Sanctions may 

be imposed if the court determines that an attorney reasonably should have known that a claim 

pursued is frivolous.  Jones v. Cont’l Corp. 784 F.2d 1225, 1230 (6th Cir. 1986). 

 Although care must be taken in assessing attorney fees under 28 U.S.C. § 1927, to assure 

that attorneys are not deterred from their ethical obligation “does not amount to carte blanche to 

burden the federal courts by pursuing claims that are frivolous on the merits, or by pursuing non-

frivolous claims through the use of multiplicative litigation tactics that are harassing, dilatory, or 

otherwise ‘unreasonable and vexatious.’”  Jones v. Continental Corp., 789 F.2d 1225, 1230 (6th 

Cir. 1986). 



 7

 An award of attorney’s fees against a losing plaintiff in a civil rights action is an extreme 

sanction and must be limited to truly egregious cases of misconduct.  Riddler at 299. 

 An appellate court review of a district court’s determination of sanctions under whether 

Rule 11 or under 28 U.S.C. § 1927 is subject to an abuse of discretion standard.  Riddler, 293, 

298.  A court will be deemed to have necessarily abused its discretion if it bases its ruling on an 

erroneous view of the law or a clearly erroneous assessment of the evidence.  Riddler at 293. 

C. Fed. Civil Procedure Rule 37 

 Rule 37 provides, in relevant part, as follows: 
  

(a) Motion for Order Compelling Disclosure or Discovery.  A 

party, upon reasonable notice to other parties and all persons 

affected thereby, may apply for an order compelling disclosure or 

discovery . . . .  

. . . .  
 

(4) Expenses and Sanctions. 
 
(A) If the motion is granted or if the disclosure or requested discovery 

is provided after the motion was filed, the court shall, after 

affording an opportunity to be heard, require the party or deponent 

whose conduct necessitated the motion or the party or attorney 

advising such conduct or both of them to pay to the moving party 

the reasonable expenses incurred in making the motion, including 

attorney’s fees, unless the court finds that the motion was filed 

without the movant’s first making a good faith effort to obtain the 

disclosure or discovery without court action, or that the opposing 
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party’s nondisclosure, response, or objection was substantially 

justified, or that other circumstances make an award of expenses 

unjust. 

 
 The above cited provisions make clear that when a motion to compel is granted, 

the court shall, after affording an opportunity to be heard, require the offending party or 

attorney to pay reasonable expenses incurred in filing the motion, including reasonable 

attorneys fees unless the court finds that circumstances exist that make an award of 

expenses unjust. 

  2. State Procedure 

 
   a. Civ. R. 11 
 
 
 There are two separate and distinct avenues in which a party can seek to impose sanctions 

upon another party upon sanctionable conduct under Ohio law.  First, Civ. R. 11 provides as 

follows: 

Signing of pleadings, motions, or other documents 

 Every pleading, motion, or other document of a party represented by an 

attorney shall be signed by at least one attorney of record in the attorney’s 

individual name, whose address, attorney registration number, telephone number, 

telefax number, if any, and business e-mail address, if any, shall be stated.   A 

party who is not represented by an attorney shall sign the pleadings, motion or 

other document and state the party’s address.   Except when otherwise specifically 

provided by these rules, pleadings need not be verified or accompanied by 

affidavit.   The signature of an attorney or pro se party constitutes a certificate by 
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the attorney or party that the attorney or party has read the document; that to the 

best of the attorney’s or party’s knowledge, information, and belief there is good 

ground to support it; and that it is not interposed for delay.   If a document is not 

signed or is signed with intent to defeat the purpose of the rule, it may be 

strickened as a sham and false and the action may proceed as though the 

document had not yet been served.   For a willful violation of this rule, an attorney 

or pro se party, upon motion of a party or upon the court’s own motion, may be 

subject to an appropriate action, including an award to the opposing party of 

expenses and reasonable attorney fees incurred in bringing any motion under this 

rule.   Similar action may be taken if scandalous or indecent matter is asserted. 

 When considering sanctions pursuant to Civ. R. 11, the trial court evaluates whether the 

attorney filing the pleading or motion: (1) read the documents; (2) possesses good grounds for 

filing it; and (3) does not file the document with a purpose to delay the proceedings.   Ceol v. 

Zion Industries, Inc. (1992), 81 Ohio App.3d 286, 290; Callahan v. Akron General Med. Ctr., 

2009-Ohio-5148.   If the court finds that attorney violates just one of these elements, the court 

must then determine if the violation was willful, rather than merely negligent, but for sanctions 

may be imposed. 

 When reviewing a trial court’s decision to grant sanctions, an appellate court must 

ascertain whether: (1) the attorney had “good ground” to support the claim, meaning whether the 

claim has any support in the law; and if not, (2) whether the trial court determined if there was a 

willful violation of the mandates of Civ. R. 11.   Nations Rent v. Michael Conster Co. (Mar. 27, 

2002) 2000-Ohio-1380 at p. 11.   A review of an award of sanctions is under an abuse of 

discretion standard.   However, the first step in an appellate court’s analysis is to determine that 
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the trial court had good legal grounds to support a claim.    This aspect of the review is subject to 

a de novo analysis.   City of Lorain v. Elbert (April 22, 1998), 9th Dist. No. 97CA006747; Wayne 

Mut. Ins. Co. v. Parks, 2002-Ohio-3990; Burns v. Henne, 115 Ohio App.3d 297, 302.  

 In ruling on a motion for sanctions pursuant to Civ. R. 11, a court “must consider whether 

the attorney signing the document: (1) has read the pleading; (2) harbors good grounds to support 

it to the best of his or her knowledge, in information and belief; and (3) did not file it for 

purposes of delay.   Ceol, supra.    

 B. R.C. 2323.51 

 The second avenue to obtain sanctions against a party is pursuant to the statutory 

provisions of R.C. 2323.51.   This statute has been found to not be in conflict with Civ. R. 11, 

which requires an attorney to have “good grounds to support” in a claim set forth in a complaint.   

Sigmon v. Southwest General Health Center, 2007-Ohio-2117.  Nor does this violate Art. IV of 

the Ohio Constitution.  Gates v. Brewer (1981), 2 Ohio App.3d. 347.  R.C. 2323.51 prevents an 

attorney from filing and prosecuting claims that are (1) not warranted under existing law or (2) 

that cannot be supported by good faith argument for an extension, modification, or reversal of 

existing law.   The statute provides information as follows: 

R.C. 2323.51 allows a court to award attorney’s fees to a party who has been adversely 

affected by frivolous conduct in connection with a civil action.  Sanctions may be assessed 

against a party who has commenced or persisted in maintaining a frivolous action.  Sigmon v. 

Southwest Gen. Health Ctr., 8th Dist. No. 88276, 2007 Ohio 2117, at p. 33.  See, also, Kozar v. 

Bio-Medical Applications of Ohio, Inc., 9th Dist. No. 21949, 2004 Ohio 4963, at p. 20.   
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The statute defines “conduct” as “[t]he filing of a civil action, the assertion of a claim, 

defense, or other position in connection with a civil action, or the taking of any other action in 

connection with a civil action[.]”  R.C. 2323.51(A)(1)(a 

The determination that a party’s or attorney’s action was frivolous because the conduct 

served merely to harass or injure the opposing party is a factual determination.  Lable & Co. v. 

Flowers (1995), 104 Ohio App.3d 227, 233, 661 N.E.2d 782.  Thus, a court will review such a 

ruling with substantial deference to the trial court’s findings.  Id.  However, the trial court’s 

finding that the conduct was frivolous because it is not warranted under existing law or a good 

faith argument for extension, requires a purely legal analysis.  Id.  Accordingly, a court’s review 

is de novo as matters of law are “peculiarly within the competence of an appellate court[.]”  

Passmore v. Greene Cty. Bd. of Elections (1991), 74 Ohio App.3d 707, 712, 600 N.E.2d 309. 

 Generally, when awarded fees under 2323.51, the court may not award for “stressed and 

lost time”.    Orbit Elecs, Inc. v. Helm Instruments Co.,  167 Ohio App.3d 301. 

 The court may award attorney fees against party under R.C. 2323.51(A).   When the trial 

court found, after hearing, that a child’s mother engaged in frivolous conduct that adversely 

affected both her child and the child’s father, when she prosecuted a motion to suspend the 

father’s visitation with the child, the trial court did not abuse its discretion when it ordered the 

mother to pay the father’s attorney fees.  Edwards v. Livingstone, 3 Ohio App. Lexis 3646. 

 In awarding attorney fees pursuant to R.C. 2323.51, the court should endeavor to cite the 

specific fees necessitated by the frivolous conduct.   Thus, attorney fees incurred after the point 

of frivolous conduct are appropriately awarded as sanctions.   Soler v. Evans, St. Clair & Kelsy 

(2003), 152 Ohio App.3d 781.  
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 R.C. 2323.51 sanctions generally do not apply to administrative hearings.   Tomsu v. 

Ohio Civ. Rights Comm’n, 116 Ohio Misc.2d 24.   Generally, an award of attorney fees is not 

available to a pro se litigant.   Tomsu v. Ohio Civ. Rights Comm’n 116 Ohio Misc.2d 24. 

 Fees charged by counsel is not conclusive in determining the amount of sanctions to be 

imposed on the party who filed a frivolous lawsuit.   The relevant issue for the court to determine 

is the amount of expenses incurred by the party who had to defend against the frivolous action.  

Johnson v. Allen, 1996 Ohio App. Lexis 504 (1996). 

 Naming of attorney fees as a sanction is collateral to an independent of the primary 

action.   Painter v. Midland Steel Co., 65 Ohio App.3d 273 (1989). 

 Any fees should be awarded under 2323.51 directly against a party’s counsel when 

counsel is to blame for bringing the frivolous claims.   Estep v. Kasparin (1992), 79 Ohio App.3d 

313. 

 R.C. 2323.51 defines two types of frivolous conduct: (1) conduct that serves only to 

harass or maliciously injure the opposing party in a civil action; and (2) conduct that is 

unwarranted under existing law for which there is no “good faith argument for an extension, 

modification, or existing law.”   The relevant inquiry for an alleged violation of Div.(A)(2)(n)(ii) 

is “whether no reasonable lawyer would have brought the action in light of the existing law.”  

Kozar v. Bio-Medical Applications of Ohio, Inc. 2004-Ohio-4963 at p. 20.   In making its award, 

the trial court must first determine that the conduct was frivolous as defined in the statute and 

that opposing party was adversely affected, and if so, then it may determine the amount of fees, 

costs, and expenses which were necessitated by the frivolous conduct. 

 C. Civ. R. 37 
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 Pursuant to Civ.R. 37(D), if a party fails to appear before the officer who is to take his 

deposition after the party is served with proper notice of the deposition, a trial court may “make 

such orders in regard to the failure as are just, and among others it may take any action 

authorized under subsections (a), (b), and (c) of subdivision (B)(2) of [Civ.R. 37].”  Civ.R. 

37(B)(2)(c) permits a trial court to “render [] a judgment by default against the disobedient 

party.”  Thus, Civ.R. 37(D) invests the trial court with the power to enter a default judgment 

against a party for failure to attend his or her deposition.  However, because default judgment is 

such a harsh sanction, a trial court may only impose that sanction when a party’s absence is due 

to willfulness or bad faith.  State ex rel Dispatch Printing Co. v. Johnson, 106 Ohio St.3d 160, 

2005 Ohio 4384, p. 49, 833 N.E.2d 274, quoting Toney v. Berkemer (1983), 6 Ohio St.3d 455, 6 

Ohio B. 496, 453 N.E.2d 700, syllabus; Ohio Bar Liability Ins. Co. v. Silverman, 10th Dist. No. 

05AP-923, 2006 Ohio 3016, p. 15. 

 Failure to comply with a discovery request coupled with a subsequent lack of explanation 

for that noncompliance indicates willfulness and bad faith.  Kentucky-Indiana Lumber v. 

Grayland Pelfrey/Remodeling Concepts, 2d Dist. No. 2006 CA 100, 2007 Ohio 6137, p. 14; Flatt 

v. Atwood Manor Nursing Ctr., 3d Dist. No. 3-06-26, 2007 Ohio 5387, p. 30; Fester v. Price 

(Dec. 26, 1997), 11th Dist. No. 96-G-2033, 1997 Ohio App. LEXIS 5866; Russo v. Goodyear 

Tire & Rubber Co. (1987), 36 Ohio App.3d 175, 178-79, 521 N.E.2d 1116; Bohl v. Vigh (Jan. 

30, 1995), 12th Dist. No. CA 94-06-046, 1995 Ohio App. LEXIS 268; Shiflett v. Filburn (Aug. 

12, 1993), 10th Dist. No. 93AP-263, 1993 Ohio App. LEXIS 3948.  

 In Ohio Furniture Co. v. Mindala (1986), 22 Ohio St.3d 99, 101, 22 Ohio B. 133, 488 

N.E.2d 881, the Supreme Court of Ohio held that a non-complying party must receive notice of 

the possibility of a dismissal before a trial court imposes it as a discovery sanction under Civ.R. 
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37(B)(2)(c).  As later stated by that court, “’[t]he purpose of notice is to provide the party in 

default an opportunity to explain the default or to correct it, or to explain why the case should not 

be dismissed with prejudice.’”  Hillabrand v. Drypers Corp., 87 Ohio St.3d 517, 518, 2000 Ohio 

468, 721 N.E.2d 1029, quoting Logsdon v. Nichols (1995), 72 Ohio St.3d 124, 128, 1995 Ohio 

225, 647 N.E.2d 1361.  Dismissal and default judgment are two different and distinct discovery 

sanctions.  Civ.R. 37(B)(2)(c) (permitting a trial court to “dismiss [] the action or proceeding or 

any part thereof, or render [] a judgment by default against the disobedient party” (emphasis 

added).  However, “[t]he granting of default judgment is an equally harsh remedy and requires 

the same due process guarantee of prior notice as dismissal.”  Malaco Constr., supra.  See also 

Dayton Modulars, Inc. v. Dayton View Community Dev. Corp., 2d Dist. No. 20894, 2005 Ohio 

6257, p. 9, quoting Haddad v. English (2001), 145 Ohio App.3d 598, 6093, 763 N.E.2d 1199. 

B. MOTION TO STRIKE PLEADINGS 

1. Fed. Procedure R. 12(f) 

 Motion to Strike.  The court may strike from a pleading . . . immaterial, 

impertinent, or scandalous matter. 

 The court may act: 

  (1) on its own motion; or 

(2) on motion made by a party either before responding to the pleading 

or, if  a response is not allowed, within 20 days after being served 

with the pleading. 

 While Rule 12(f) gives district courts the discretion to strike “immaterial, impertinent, or 

scandalous” matters, motions to strike are generally disfavored.  The standard is strict,” and 

“only allegations that are so unrelated to plaintiffs’ claims as to be unworthy of any 
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consideration should be stricken.”  Johnson v. Anhorn, 334 F. Supp.2d 802, 809 (RD. Pa. 2004) 

(citation and quotation marks omitted).  To be immaterial, an allegation must have “no essential 

or important relationship to the claim for relief.”  Del. Health Care, Inc. v. MCD Holding Co., 

893 F. Supp. 1279, 1291-92 (D. Del.1995) (citation omitted).  To be impertinent, an allegation 

must consist “of statements that do not pertain, and are not necessary, to the issues in question.”  

Id.  And to be scandalous, an allegation must “improperly cast [] a derogatory light on someone, 

most typically on a party to the action.”  5C Charles Alan Wright & Arthur R. Miller, Federal 

Practice and Procedure § 1382 (3d ed.).  It “must reflect cruelly upon the defendant’s moral 

character, use repulsive language or detract from the dignity of the court.”  Carone v. Whalen, 

121 F.R.D. 231, 233 (M.D. Pa. 1988) (citations and quotation marks omitted). 

 Civ. Rule 12(f) provides as follows: 

 Motion to Strike 

Upon motion made by the party before responding to a pleading, or if no responsive 

pleading is permitted by these rules, upon motion made by a party within 20-28 days after 

service of the pleading upon him or upon the court’s own initiative at any time, the court may 

order strickened from any pleading any insufficient claim or defense or any redundant, 

immaterial, impertinent, or scandalous matter.” 

 The court’s consideration of a motion to strike pleadings must be in conjunction with 

Civ. R. (8) which defines a pleading as “a claim for relief * * *  shall contain * * * a short and 

plain statement of the claims showing that a party is entitled to relief.  However, even under 

notice pleadings, a complaint must be more than “a fair assertion of legal conclusions.”   At the 

very least, facts as to when and where the allegations took place are essential to provide fair 

notice anticipated by the civil rules.  Bratton v. Adkins (Aug. 6, 1997) 9 Dist. No. 18106.   
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 The sole function of a motion to strike pleadings is to test the irregularity of the filing.   

Malone v. Summer & Co. (1968), 17 Ohio App.2d 58.   In this regard, the court must look at the 

regularity connected with the filing, as when filed after time, to form with respect to verification, 

or failure to comply with previous orders of the court.   It is not an appropriate focus to inquire 

into the merits of the case.   Finch v. Finch, 10 Ohio St. 501, 505.   The motion may also be 

employed to strike sham or frivolous pleadings.  White v. Calhoun, 83 Ohio St. 401.   Exercise of 

the power to strike an sham pleading necessarily imports the taking of evidence at the hearing.   

White v. Calhoun, supra; Roger v. Metropolitan Life Ins. Co., 115 Ohio App. 333.   The term 

“vexatious” as applied to pleading in courts that have instituted maliciously and without probable 

cause for the purpose of annoying or embarrassing one’s opponent and when it is not calculated 

to lead to any practicable result.   The term “scurrilous” imports indecency or abuse and is 

synonymous with vile, vulgar, foul, or foul mouth.   United States v. Strong, 263 F. 789; United 

States v. Alt, 263 F. 800, 810. 

 C. OHIO RULES OF PROFESSIONAL CONDUCT 

 Rule 2.1 – Scope of Representation. 

(d) A lawyer shall not counsel a client to engage, or assist a client, in 

conduct that the lawyer know is illegal or fraudulent.  A lawyer 

may discuss the legal consequences of any proposed course of 

conduct with a client and may counsel or assist a client in making a 

good faith effort to determine the validity, scope, meaning, or 

application of the law. 

(e) Unless otherwise required by law, a lawyer shall not present, 

participate in presenting, or threaten to present criminal charges or 
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professional misconduct allegations solely to obtain an advantage 

in a civil matter.  

COMMENTS 

 If a lawyer comes to know or reasonably should know that a client expects assistance not 

permitted by the Ohio Rules of Professional Conduct or other law or if the lawyer intends to act 

contrary to the client’s instructions, the lawyer must consult with the client regarding the 

limitations of the lawyer’s conduct.   See R. 1.4(a)(5). 

 Rule 2.2 – Withdrawing from Representation in Meritless Action. 

 Paragraph 2 instructs counsel to withdraw from any litigation for the reasons that would 

require declining employment under paragraph 1.   Thus, even if an action was initially filed in 

good faith, a lawyer should withdraw from representation if the client insists on pursuing as what 

has become a meritless action.   

 Rule 2.4 – Goal of Client Conduct “Repugnant” or “Imprudent.” 

Paragraph 2 advises that a lawyer may withdraw when continued representation involves 

participation in client conduct that has an objective or goal that the lawyer considers repugnant 

or imprudent.  This paragraph requires withdrawal if the lawyer would be asserting a position 

that is intended merely to harass or injure another.   If it is not obvious that the only purpose 

would be to harass or injure, and the client refuses to give her consent to the lawyer’s 

withdrawal, then the lawyer may request permission to withdraw from a matter pending a 

tribunal only if one of the reasons given in Rule 1.16 applies.   One of these reasons is that the 

client’s conduct renders a representation and reasonably difficult  for the lawyer.    

Rule 11 – Upholding the Honor of the Profession. 
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 A lawyer cannot knowingly condone perjury or the subordination of perjury for any 

tribunal.   A lawyer should report any perjury or subordination of perjury to the tribunal in which 

such conduct occurred. 

 The rule does not define knowingly, and can be assumed that this term means actual 

knowledge or falsity of the statement.  

 D. TELLING IT TO THE JUDGE 

1. IDENTIFYING SANCTIONABLE CONDUCT AS A 

MATTER OF RECORD. 

 Incidence of sanctionable conduct can and should be brought to the court’s attention 

through a number of different ways.   Methods to document sanctionable conduct include: 

(1) Memorialize sanctionable conduct in follow-up written communication 

citing applicable rules and/or statutory provisions forbidding such 

conduct; 

(2) If non-verbal sanctionable conduct occurs at deposition, record the 

incident into the record.  Consider obtaining verification from witnesses to 

event; 

 (3) consider a videotape deposition if knowingly dealing with Rambo tactics. 

The best method to bring the matter to the court’s attention is by way of separate motion 

practice with appropriately authenticated exhibits demonstrating the incidence of sanctionable 

conduct for the court’s consideration.    

 E. YOUR REPRESENTATION AND THE BIG PICTURE 

 Your practice of law as an attorney shall be constant with the requirements of the 

professional code of regulations, the model rules of professionalism, such practice is not only 
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mandated by these rules, more importantly, establishes your representation in the legal 

community.   The longer you practice law, the more you will find that your reputation in the 

legal community defines how you are treated in new situations.    Regardless of the nature of 

your practice, the legal community is well defined and how a lawyer acts in one case is often 

times related to lawyers within the involved law firms, the lawyer acquaintances of involved 

lawyers, or judges in the same courthouse.  Rambo tactics utilized in one case will inevitably 

impact how that same lawyer will be treated in other cases.    

 In sum, while a lawyer obviously has a client to represent in a matter, the lawyer’s 

compliance with the rules of professional conduct and with the rules of professionalism will not 

only impact how that lawyer may be treated in the individual case, but in the representation of 

cases throughout that lawyer’s career.  

 F. WHY PLAYING BY THE RULES IS THE ONLY WAY TO PRACTICE 

I. STATEMENT ON PROFESSIONALISM 

Issued by the Supreme Court of Ohio On February 3, 1997 

 The Court created the Supreme Court Commission on Professionalism in order to address 

its concedrns that trends were developing among lawyers in Ohio and elsewhere which 

emphasize commercialism in the practice of law and de-emphasize our historical heritage that 

the practice is a learned profession to be conducted with dignity, integrity and honor as a high 

calling dedicated to the service of clients and the public good.  These trends have been evidenced 

by an emphasis on financial rewards, a diminishing of courtesy and civility among lawyers in 

their dealings with each other, a reduction in respect for the judiciary and our system of justice 

and a lessening of regard for others and commitment to the public good. 
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 As professionals, we need to strive to meet lofty goals and ideals in order to achieve the 

highest standards of a learned profession.  To this end, the Court issues A Lawyer’s Creed and A 

Lawyer’s Aspirational Ideals which have been adopted and recommended for the Court’s 

issuance by the Supreme Court Commission on Professionalism.  In so doing, it is not the 

Court’s intention to regulate or to provide additional bases for discipline, but rather to facilitate 

the promotion of professionalism among Ohio’s lawyers, judges and legal educators.  IT is the 

Court’s hope that these individuals, their professional associations, law firms, and educational 

institutions will utilize the Creed and the Aspirational Ideals as guidelines for this purpose. 

II. A LAWYER’S CREED 

 To my clients, I offer loyalty, confidentiality, competence, diligence, and my best 

judgment.  I shall represent you as I should want to be represented and be worthy of your trust.  I 

shall counsel you with respect to alternative methods to resolve disputes.   I shall endeavor to 

achieve your lawful objectives as expeditiously and economically as possible. 

 To the opposing parties and their counsel, I offer fairness, integrity, and civility.  I 

shall not knowingly make misleading or untrue statements of fact or law.  I shall endeavor to 

consult with and cooperate with you in scheduling meetings, depositions, and hearings.  I shall 

avoid excessive and abusive discovery.  I shall attempt to resolve differences and, if we fail, I 

shall strive to make our dispute a dignified one. 

 To the courts and other tribunals, and to those who assist them, I offer respect, 

candor, and courtesy.  Where consistent with my client’s interests, I shall communicate with 

opposing counsel in an effort to avoid or resolve litigation.   I shall attempt to agree with other 

counsel on a voluntary exchange of information and on a plan for discovery.  I shall do honor to 

the search for justice. 
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 To my colleagues in the practice of law, I offer concern for your reputation and well-

being.  I shall extend to you the same courtesy, respect, candor, and dignity that I expect to be 

extended to me. 

 To the profession, I offer assistance in keeping it a calling in the spirit of public service, 

and in promoting its understanding and an appreciation for it by the public.  I recognize that my 

actions and demeanor reflect upon our system of justice and our profession, and I shall conduct 

myself accordingly. 

 To the public and our system of justice, I offer service.  I shall devote some of my time 

and skills to the community, governmental and other activities to promote the common good.  I 

shall strive to improve the law and our legal system and to make the law and our legal system 

available to all. 

 G. WEEDING OUT THE RAMBO’S 

 Rule of Professional Conduct 8.3.  Reporting professional misconduct. 

(a) A lawyer who possesses unprivileged knowledge of a violation of the Ohio Rules 

of Professional Conduct that raises a question as to any lawyer’s honesty, 

trustworthiness, or fitness as a lawyer in other respects, shall inform a disciplinary 

authority empowered to investigate or act upon such a violation. 

(b) A lawyer who possesses unprivileged knowledge that a judge has committed a 

violation of the Ohio Rules of Professional Conduct or applicable rules of judicial 

conduct shall inform the appropriate authority. 

(c) Any information obtained by a member of a committee or subcommittee or a bar 

association, or by a member, employee, or agent of a nonprofit corporation 

established by a bar association, designed to assist lawyers with substance abuse 
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or mental health problems, provided the information was obtained while the 

member, employee, or agent was performing duties as a member, employee, or 

agent of the committee, subcommittee, or nonprofit corporation, shall be 

privileged for all purposes under this rule. 

(Adopted eff. 2-1-07). 

 Mere suspicion of misconduct need not be reported.   Actual knowledge is the standard.  

While a lawyer is not required to report to disciplinary authorities information regarding another 

lawyer’s misconduct revealed through a client, a lawyer should encourage clients to waive 

privilege if it would not substantially prejudice client’s interest. 

IV. ETHICS – IT’S LEGAL, BUT IS IT RIGHT 

A. STATE CODE OF ETHICS AND ETHICS CODE OF VARIOUS 

SPECIALTIES. 

 1. The State Bar Code of Ethics. 

  a. The Ohio Rules of Professional Conduct. 

   Preamble – Lawyer’s Responsibility  

 Lawyers play a vital role in the preservation of society.   A lawyer’s conduct should 

conform to the requirements of law, both in professional service to clients and in the lawyer’s 

business and personal affairs.   A lawyer should use the law’s procedure only for legitimate 

purposes and not to harass or intimidate others.    

Rule 3.3 – Candor Towards Tribunal    

A lawyer should not knowingly do any of the following:  
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(a)  make a false statement of fact or law to a tribunal or failure to 

correct a false statement on material fact or law previously made to 

the tribunal by the lawyer; 

(b) failure to disclose to the tribunal legal authority in the controlling 

jurisdiction known to the lawyer to be directly adverse to the 

position of the client and not disclosed by opposing counsel; 

(c) Offer evidence that a lawyer knows to be false.    

Rule 3.4 – Fairness to Opposing Counsel and Party. 

 A lawyer shall not do any of the following: 

(a) Unlawfully obstruct another party’s access to evidence; 

(b) Unlawfully alter, destroy, or conceal a document or other material 

having potential evidentiary value, or counsel or assist another 

person to do any such act; 

(c) Falsify evidence, counsel or assist a witness to testify falsely, or 

offer an inducement to a witness that is prohibited by law; 

(d) Knowingly disobey and obligation under the rules of a tribunal, 

except for an open refusal based on a good faith assertion that no 

vow of obligation exists; 

(e) In pretrial procedure, intentionally or habitually make a frivolous 

motion or discovery request for failing to make reasonably diligent 

effort to comply with a legally proper discovery request by 

opposing counsel; 
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(f) In trial, allude to any matter that the lawyer does not reasonably 

believe is relevant or that will not be supported by admissible 

evidence or by a good faith belief that such evidence may exist, 

assist personal knowledge of facts in issue, except when testifying 

as a witness, or state a personal opinion as to the justness of a 

cause, the credibility of a witness, the culpability of a civil litigant, 

or the guilt or innocence of the accused. 

B. TRANSACTIONS WITH OTHER PERSONS OTHER THAN 

CLIENTS. 

 Rule 4.1 – Truthfulness and Statements to Others. 

 In the course of representing a client, a lawyer shall not knowingly do either of the 

following: 

  (a) Make a false statement of material fact or law to a third person; 

(b) Failure to disclose a material fact when disclosure is necessary to 

avoid assisting at a legal or fraudulent act by the client. 

 Rule 4.4 – Respect for Rights of Third Parties. 

(a) In representing a client, a lawyer shall not use means that have no 

substantial purpose other than to embarrass, harass, delay, or 

burden a third person, or use methods of obtaining evidence that 

violate the legal rights of such person.  

(b) A lawyer who receives a document relating to the representation of 

a lawyer’s client and knows or reasonably should know that the 

document was inadequately sent shall promptly notify the sender. 
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 C. REAL AND POTENTIAL CONFLICTS OF INTEREST 

  1. CONFLICT OF INTEREST: CURRENT CLIENTS 

(a) A lawyer’s acceptance or continuation of representation of 

a client creates a conflict of interest if either of the 

following applies:  

(1)  the representation of their client will be directly 

adverse to another current client; 

(2) There is substantial risk that the lawyer’s ability to 

consider, recommend, or carry out an appropriate 

course of action for that client will be materially 

limited by the lawyer’s responsibilities to another 

client, a former client, or a third person or by the 

lawyer’s own personal interests 

(b) A lawyer shall not accept or continue the representation of 

a client if a conflict of interest would be created pursuant to 

Division (A) of this rule, unless all of the following apply: 

(1) The lawyer will be able to provide competent, and 

diligent representation to each affected client; 

(2) Each affected client gives conformed consent, 

confirmed in writing; 

(3) The representation is not precluded by Division (C) 

of this rule; 
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(c) Even if each affected client consents, the lawyer shall not 

accept or continue the representation if either of the 

following applies: 

    (1) The representation is prohibited by law; 

(2) The representation would involve the assertion of a 

claim by one client against the other client 

represented by the lawyer in the same proceeding. 

 2. CONFLICT OF INTEREST: CURRENT CLIENTS: SPECIFIC RULES 

   Rule 1.8 – Conflict of Interest: Current Clients: Specific Rules 

(a)  A lawyer shall not enter into a business transaction with a client or 

knowingly acquire an ownership, possessory, security, or other pecuniary 

interest adverse to a client unless all of the following apply: 

(1) the transaction and terms on which the lawyer acquires the interest 

are fair and reasonable to the client and are fully disclosed to the 

client in writing in a manner that can be reasonably understood by 

the client; 

(2) the client is advised in writing of the desirability of seeking and is 

given a reasonable opportunity to seek the advice of independent 

legal counsel on the transaction. 

(3) the client gives inform consent, in a writing signed by the client, to 

the essential terms of the transaction and the lawyer’s role in the 

transaction, including whether the lawyer is representing the client 

in the transaction. 
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* * *  

 3. RULE 1.9 - DUTIES TO FORMER CLIENTS  

Rule 1.9 – Duties to Former Clients 

(a) Unless the former client gives informed consend, confirmed in writing, a 

lawyer who has formerly represented a client in a matter shall not 

thereafter represent another person in the same or a substantially related 

matter in which that person’s interests are materially adverse to the 

interests of the former client. 

(b) Unless the former client gives informed consent, confirmed in writing, a 

lawyer shall not knowingly represent a person in the same or a 

substantially related matter in which a firm with which the lawyer 

formerly was associated had previously represented a client where both of 

the following apply: 

  (1) the interests of the client are materially adverse to that person; 

(2) the lawyer had acquired information about the client that is 

protected by Rules 1.6 and 1.9(c) and material to the matter. 

(c) A lawyer who has formerly represented a client in a matter or whose 

present or former firm has formerly represented a client in a matter shall 

not thereafter do either of the following: 

(1) use information relating to the representation to the disadvantage 

of the former client except as these rules would permit or require 

with respect to a client or when the information has become 

generally known; 



 28

(2) reveal information relating to the representation except as these 

rules would permit or require with respect to a client. 

4. RULE 1.10 – IMPUTATION OF CONFLICTS OF INTEREST: GENERAL 

RULE 

 Rule 1.10 – Imputation of Conflicts of Interest: General Rule 

(a) While lawyers are associated in a firm, none of them shall represent a 

client when the lawyer knows or reasonably should know that any one of 

them practicing alone would be prohibited from doing so by Rule 1.7 or 

1.9, unless the prohibition is based on a personal interest of the prohigited 

lawyer and does not present a significant risk of materially limiting the 

representation of the client by the remaining lawyers in the firm. 

(b) When a lawyer is no longer associated with a firm, no lawyer in that firm 

shall thereafter represent a person with interests materially adverse to 

those of a client represented by the formerly associated lawyer and not 

currently represented by the firm, if the lawyer knows or reasonably 

should know that either of the following applies: 

 (1) the formerly associated lawyer represented the client in the same or 

a substantially related matter; 

 (2) any lawyer remaining in the firm had information protected by 

Rules 1.6 and 1.9(c) that is material to the matter. 

(c) When a lawyer had had substantial responsibility in a matter for a former 

client and becomes associated with a new firm shall knowingly represent, 
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in the same matter, a person whose interests are materially adverse to the 

interests of the former client. 

(d) In circumstances other than those covered by Rule 1.10(c), when a lawyer 

becomes associated with a new firm, no lawyer in the new firm shall 

knowingly represent a person in a matter in which the lawyer is personally 

disqualified under Rule 1.9a unless both of the following apply: 

(1) the new firm timely screens the personally disqualified lawyer 

from any participation in the matter and that lawyer is apportioned 

no part of the fee from that matter; 

(2) written notice is given as soon as practicable to any affected 

former client. 

(e) A disqualification required by this rule may be waived by the affected 

client under the conditions stated in Rule 1.7. 

(f) The disqualification of lawyers associated in a firm with former or current 

government lawyers is governed by Rule 1.11. 

 C. Vigorous Representation or Questionable Practices 

It is noteworthy that the 2007 Amendment of the Ohio Rules of Professional Conduct 

changed the rules with regards to a lawyer’s diligence owed to a client.   Under the former rule, a 

lawyer was required to “put zeal in the advocacy upon the client’s behalf.”   The reference was 

deleted in the 2000 Amendment which now provides as follows: 

A lawyer shall act with reasonable diligence and promptness in representing a client. 

Staff Notes: 
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The official comment to the rules reflect that the deletion of “zealous advocacy” was 

done because it was often invoked as an excuse for unprofessional conduct.   Under Ohio law, no 

disciplinary rule requires “zealous advocacy.”   Moreover, the disciplinary rule recognizes that 

courtesy and punctuality are not inconsistent with diligent representation.   See DR 6-101(A)(3).  

A lawyer, where permissible, may exercise discretion to waive or fail to assert a right or position 

See DR 7-101(B)(1).   (A lawyer may refuse to aid or participate in conduct that the lawyer 

believes to be unlawful, even though there is some support for an argument that it is lawful).  

 


