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Today’s Presentation

• Introduction
• Investigating the Liens
• Treatment of Medical Liens
• Pursuit / Assertion of a Lien
• Resolution Strategies 
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Insurance Industry 
- As to care providers
- As to litigation

Interesting Facts
- Only 20% of all health care is paid out of pocket
- Patients who “self-pay”, pay 2.5 times the amount that 

carriers pay for treatment
- Only 2% of all civil filings nationwide go to trial

Current Climate / Introduction
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Introduction
• A “Lien”

– A charge of one person/entity for the payment of a 
debt owed to another

• How is it created?
– Contract,
– Statute, or
– Common Law
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Introduction
• Contract

– Admission agreements
– Agreements signed by attorneys
– Agreements with insurance carriers
– Payment in full clause
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Introduction
• Statute

– Nationwide – 42 states have some statutory 
provision regarding hospitals authority to obtain 
reimbursement through a medical lien after treating a 
patient injured through the tortious conduct or 
negligence of another. 

– Purpose
– Know your state’s law

• Common Law



www.reminger.com

Investigating the Liens

Discovering All Potential Lien Holders
- Determining where care was provided

- Propounding written discovery
- Deposition inquiry
- Searching court dockets
- Contacting insurance carriers
- Communication with client / counsel
- Review of medical records
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Investigating the Liens

Requesting Information/Communicating with Lien 
Holders
– Letters of protection
– Requests for lien letters / amounts
– Requests for notice of filing liens
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Investigating the Liens

Determining the Priorities of Liens and Formulas 
for Reimbursement
- Attorneys
- Providers
- Carriers
- Caps on liens
- Government interests – Super Liens
- Perfected liens
- Statutory guidance 
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Treatment of Medical Liens

Health Insurers
- May have lien and/or third party lien 

managers
- May have contractual or statutory rights to 

subrogation, even in absence of lien
- Collateral source rules
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Treatment of Medical Liens

Physician and Hospital Liens
- In many jurisdictions, physicians and hospitals are given a statutory lien 

on causes of action where the injures requiring hospitalization of a 
plaintiff were caused by third party negligence

- Liens provide hospitals with a secure method of payment for medical 
services

- Hospital may have an independent cause of action 
- Lien may take priority over other payments from settlement / judgment
- Requirements may exist for lien to attached:

- Time between injury and hospitalization
- Treatment must be related to injury
- Lien must be filed before money is paid to injured party
- Lien may not attach to subsequent hospitalizations
- Lien may be for capped amount of damages/recovery
- May apply to public hospitals only
- Lien my apply for certain number of days of treatment
- Rates must be “reasonable”
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Treatment of Medical Liens

Government Liens  - Introduction
• Lien Rights: Medicare / Medicaid
• Super Liens

– Medicare's payment of medical services often gives 
rise to a lien over any settlements or judgments 
subsequently obtained by the claimant in a personal 
injury action (42 U.S.C. 1395y(b)(2))

– In addition to subrogation rights, Medicare may also 
bring a direct recovery action. 
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Treatment of Medical Liens

Government Liens  - Introduction
• Medicaid
• Medicaid is in a secondary payer position with respect to any 

third party who is legally obligated to pay for a Medicaid 
beneficiary’s health services. Thus, when Medicaid pays a 
plaintiff’s health costs, it is statutorily entitled to recoup such 
payments from any proceeds the plaintiff subsequently obtains 
form third parties.  

• States are required to take measures to ascertain legal 
responsibility for payment by thrid parties, and beneficiaries are 
expected to assist the state Medicaid agency by furnishing 
information necessary to identify those parties responsible for 
payment. Beneficiary may be required to provide notice to state 
of theory as to cause of injury / party responsible for payment
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Treatment of Medical Liens

Government Liens  - Introduction
• Super Liens

– Medicare's payment of medical services often gives 
rise to a lien over any settlements or judgments 
subsequently obtained by the claimant in a personal 
injury action (42 U.S.C. 1395y(b)(2))

– In addition to subrogation rights, Medicare may also 
bring a direct recovery action. 
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Treatment of Medical Liens

Government Liens
WHO IS A MEDICARE BENEFICIARY?
• Medicare is a federal program that provides benefits for 

certain medical and hospital expenses to anyone who 
is:
– 65 years of age or older;
– Has been receiving Social Security Disability income benefits 

for 24 months or more; or,
– Is suffering from end-stage renal disease.
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Treatment of Medical Liens

Government Liens
WHO CAN “REAONABLY BE EXPECTED TO BECOME A 

MEDICARE BENEFICIARY WITHIN 30 MONTHS”
Anyone who at the time of settlement is:
• Between the ages of 62 ½ and 65; or,
• Has applied for or been approved for Social Security Disability 

Income Benefits; or,
• Has been denied Social Security Disability Benefits, but 

anticipates appealing the decision; or,
• Is suffering from end-stage renal disease but does not yet qualify 

for Medicare.
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Treatment of Medical Liens

Government Liens
WHEN MUST MEDICARE’S INTERESTS BE PROTECTED
• The pertinent statute protects Medicare’s right to recover any payments made and/or 

anticipated to be made in the future, as it relates to Medicare beneficiaries and/or 
those who are “reasonably expected to become Medicare beneficiaries within 30 
months.”

• Accordingly, even if the claimant in your case is not yet a beneficiary, we should work 
to protect the interest of Medicare, assuming the claimant meets to above definition of 
someone who is reasonably expected to become a Medicare beneficiary within 30 the 
next months.  

• With that said, if the individual is not yet a Medicare beneficiary, it is entirely possible 
that Medicare may indeed take less interest in working with us to protect its own rights.  
To put this another way, when we follow our appropriate steps of notifying Medicare of 
this claim, and in attempting to get Medicare’s approval of the settlement, Medicare 
may inform you that it has no interest in our case.  We should still nevertheless attempt 
to work to protect Medicare’s interests and/or to get Medicare’s lack of interest 
confirmed in writing.   
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Treatment of Medical Liens

Government Liens
WHAT STEPS SHOULD WE CONSIDER IN EVERY CASE

In every case involving a potential settlement with a Medicare 
beneficiary, or someone who is reasonably expected to become 
a Medicare beneficiary within 30 months, you should consider 
the following steps:
1. Contact the Medicare Coordination of Benefits Contractor 
(“COBC”) to report the claim and to ensure that Medicare opens 
a file on the Plaintiff.

a. Contact COBC via phone at 1-800-999-1118.
b. Contact COBC via mail at P.O. Box 3384, Detroit, 

Michigan 48232.
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Treatment of Medical Liens

Government Liens
Contact Medicare Secondary Payer Recovery Contractors (“MSPRC”) to help 
identify the value of Medicare’s claim.  This is the group that negotiates the 
claim, once the file has been opened by the COBC.

a. Contact MSPRC via phone at 1-866-677-7220.
b. Contact MSPRC vial mail at P.O. Box 3382, Detroit, Michigan 

48232- 5828.
c. Upon contact, ask Plaintiff’s counsel to request and copy to 

you:
– A “Conditional Payment Letter” (identifies past Medicare payments/past lien 

amounts);
– A “Medicare Set Aside” (“MSA”)(identifies anticipated future payments).  A set 

aside is not something that Medicare will cooperate with you to complete in every 
case.  Certain minimum thresholds are required in order for Medicare to create a 
MSA.  
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Treatment of Medical Liens

Government Liens
- Have Plaintiff fill out a Social Security 
Administration Form 3288 - which is a form that 
would allow you to have information concerning 
payments and benefits concerning Medicare 
claims and coverage.  
- This will help you deal directly with Medicare 
to ensure all interests are protected. 
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Treatment of Medical Liens

Government Liens
Once the above steps are complete, you may also proceed to choose to any, 
or all, of the following steps to move forward with final resolution:
a. Request discovery deposition of MSPRC for testimony concerning value 
of past or future payments to further determine Medicare’s claimed interest (if 
not already clear);
b. Have check written jointly to Medicare/MSPRC and Plaintiff;
c. Get MSPRC to sign off on liability release and/or provide approval for 
settlement and/or confirm the appropriate lien amount and/or the anticipated 
future payment amount;
d. Settles/satisfy Medicare liens prior to liability settlement, and obtain  
proof of same;
e. Third party MSPRC into case; and/or,
f. Incorporate release language that will protect all.  
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Treatment of Medical Liens
MEDICARE SET-ASIDE IN LIABILITY CONTEXT – HOW TO HANDLE FUTURE DAMAGES.
• As you may know, MSA for anticipated future payments have been used in the 

Worker’s Compensation arena for many years.  The Medicare Secondary Payer Statute 
however is less clear as it relates to obligations for MSA in the context of liability cases.  
Accordingly, we must look to the requirements set forth under Worker’s Compensation as 
a guide for us in liability cases.  Indeed, in liability cases, there is a requirement that 
Medicare’s rights are protected as it relates to future payments.  However, the method 
required to protect those rights is simply not spelled out.  

• To that end, in using the Worker’s Compensation rules as a guide, we know that 
Medicare will only cooperate with you to create a MSA if the claim involves a Medicare 
beneficiary, and the claim is over $25,000; or, if the claim involves someone who is 
reasonably expected to become a Medicare beneficiary within 30 months, and the claim 
involves damages over $250,000.  Accordingly, in many cases, despite best efforts and 
requests, Medicare may not participate in helping to create a MSA and/or in helping to 
determine the appropriate amount for future care.  That being said, it is again still the 
obligation of our client to ensure that money is protected for future payments, in cases 
where future payments/expenses are anticipated.

• Accordingly, it is recommended that we evaluate all claims for the potential of future 
medical care.  If future medical care is likely needed, then certain monies should be 
allocated to future payments and/or set aside and/or approved by Medicare, if at all 
possible. 
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Pursuit / Assertion of a Lien

Timing Considerations
- Statute
- Contract
- Interestingly, U.S. right to subrogation to obtain recovery of 

medical payments against a third party tortfeasor is 
subject to three year SOL. 
- The accrual date for the limitations 

period is the date on which the U.S. has 
knowledge of the debt, not the date on which the 
U.S. acquires knowledge of a third party’s possible 
tort. 
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Pursuit / Assertion of a Lien

Perfecting a Lien
- State specific
- May require:

- Written notice to plaintiff and/or tortfeasor
- Filed prior to payment of proceeds
- Must include information, such as name of 

injured person, date of accident/negligence, 
name and location of care provider, and 
name of person responsible for tort.

- Filing may or may not be required
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Pursuit / Assertion of a Lien

Notice
- In some states, in order to statutorily enforce lien, the 

medical provider must comply with notice and time 
requirements outlined in state law. 

- Written notice may be required. 
- Filing of lien with appropriate court may be required.
- Non-compliance with notice / filing requirements, may 

invalidate or void lien rights. 
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Pursuit / Assertion of a Lien

Recovery Under Lien/ Reduction theories
- Care related to injury
- Cost of attorney expenses and fees to obtain 

judgment / settlement
- Excessive costs of care
- Liability in dispute
- Underinsured plaintiff
- Difficult carrier
- Other defenses, including legal defense, such as 

waiver / notice / timing
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Pursuit / Assertion of a Lien

Reduction theories  - Government Liens
- Total settlement includes payment to other 

non-government health care providers
- Amount of resolution is minimal
- Hardship faced by claimant
- Permanency of injury
- Whether attorney has reduced fees
- Whether enforcement of lien would defeat 

public policy / public assistance goals. 
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Pursuit / Assertion of a Lien

Waiver of Right to Lien
- Federal Claims Collection Act
- Secretary of Health and Human Services
- Defeat purposes of Social Security 
- Timing
- Filing
- Settlement / other contractual waiver
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Resolution Strategies 

Addressing Pending Liens in Settlement 
Negotiations
- Strategy discussion
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Resolution Strategies 

Practical Tips for Mediation / Arbitration
- Contact lien holder to be available by phone
- Have lien letters, amounts and/or demands in 
writing prior to mediation
- Agree to set aside funds, if lien cannot timely 
be negotiated
- Evidentiary issues and/or future care
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Resolution Strategies 

Trial
- No windfalls to Plaintiffs
- Rules of evidence – collateral source rules
- Is lien holder party to suit
- Have all liens been disclosed
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Resolution Strategies 

Post-Judgment Collection
- Protect lien following judgment
- Designate payment directly to lien holders
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The Future Holds….
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• Thank you for your attention! 
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Contact Information
David Valent
1400 Midland Building
101 Prospect Avenue
Cleveland, OH 45115
(216) 687-1311
Fax: (216) 687-1841
Direct Dial: (216) 430-2196
dvalent@reminger.com

mailto:dvalent@reminger.com
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