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Therefore, rather than bring certainty to the 
nascent field of climate change litigation, 
Comer leaves in flux the issue of whether 
private property owners can seek state-law tort 
damages for catastrophic weather allegedly 
induced by industrial GHG emissions. 

Lawsuit	over	Bad	Weather
Comer arose from the devastation of Hur-
ricane Katrina, which in August 2005 ravaged 
the United States Gulf Coast. In September 
2005, property owners in Mississippi who 
had suffered property damage filed a class 
action lawsuit in the U.S. District Court for 
the Southern District of Mississippi. They sued 
more than 100 utility, fossil fuel, and chemical 
companies under Mississippi’s common law 
of public and private nuisance, trespass, and 
negligence. Specifically, plaintiffs alleged that: 
(1) defendants had emitted GHG into the 
atmosphere; (2) which caused global warm-
ing; (3) which increased surface air and water 
temperatures; (4) which, in turn, caused a 
rise in sea levels and added to the ferocity of 
Hurricane Katrina; (5) which destroyed the 
plaintiffs’ private property.     

The district court, however, was not recep-
tive to the Comer plaintiffs; granting the 
defendants’ motion to dismiss on the grounds 
that plaintiffs lacked standing to assert their 
claims. In this regard, the district court held 
that plaintiffs’ alleged damages from global 
warming were not fairly ascribable to the GHG 
emissions of the particular defendants. There-
fore, the district court ruled that the plaintiffs 
could not satisfy the “traceability” element of 
standing – the requirement under Article III of 
the United States Constitution that a plaintiff ’s 
damage be “fairly traceable” to a defendant’s 
conduct . 

Additionally, the district court held that the 
plaintiffs’ claims presented a nonjusticiable po-
litical question best left to the legislative and/or 
executive branches. In this respect, the court 
reasoned that the judiciary is not constitution-
ally suited for policy-making on the issue of 
climate change. Moreover, the court noted the 
lack of legal standards by which it could assess 

the plaintiffs’ allegations, measure defendants’ 
conduct, and determine acceptable levels of 
GHG emissions. The court characterized the 
suit as a “debate” about global warming “which 
simply has no place in the court” until legisla-
tion sets standards by which courts could 
adjudicate such claims.  

Reversal	by	Panel	of	Fifth	Circuit		
Court	of	Appeals
On appeal, a three-judge panel of the Fifth 
Circuit reversed the district court, holding not 
only that the plaintiffs had standing to assert 
their state common law nuisance claims in 
federal court, but also that those claims did not 
present a political question. 

With respect to the question of standing, the 
panel rejected the defendants’ assertion that 
the plaintiffs’ causation theory was too attenu-
ated to make their damages “fairly traceable” 
to the particular defendants’ GHG emissions. 
Rather, the panel held that plaintiffs satisfied 
Article III traceability on the basis of their 
allegation that defendants’ GHG emissions 
had “contributed to” global warming, noting 
that the “fairly traceable” standard is not the 
equivalent of proximate causation. Neverthe-
less, the panel further held that plaintiffs had 
not only sufficiently pled that defendants’ 
GHG emissions had contributed to global 
warming generally, but that their emissions 
could be causally connected to the specific 
weather episode for which plaintiffs were seek-
ing redress – Hurricane Katrina. 

In support of this reasoning, the panel relied 
on the United States Supreme Court ruling 
in Massachusetts v. EPA, 549 U.S. 497 (2007), 
in which the Court allowed Massachusetts 
and other states to bring suit to compel the 
Environmental Protection Agency to regulate 
GHG as a “pollutant” under the Clean Air 
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Act. According to the Fifth Circuit panel, 
the Court in Massachusetts had accepted as 
plausible a causal link similar to that alleged 
by the Comer plaintiffs; to wit, that GHG 
emissions contributed to global warming, as 
well as the nexus of warmer climate and ris-
ing ocean temperatures with increased storm 
strength. Therefore, based on its interpretation 
of Massachusetts, the Comer panel ruled that 
“injuries may be fairly traceable to actions that 
contribute to, rather than solely or materially 
cause, greenhouse gas emissions and global 
warming.” Accordingly, the Comer panel ruled 
that since plaintiffs alleged that the defendants’ 
GHG emissions had “contributed to” global 
warming, their injuries could be “traced to the 
defendants’ contributions” and thereby satis-
fied Article III’s standing requirements. 

Turning to the issue of whether plaintiffs’ 
claims presented a political question, the 
panel reversed the district court and held that 
the claims could be judicially decided, given 
that they “plainly have not been committed 
by the Constitution or federal laws or regula-
tions to Congress or the president.” The panel 
noted that neither Congress nor any federal 
agency has enacted or adopted regulations that 
“comprehensively govern” GHG emissions and 
which “might preempt … state common law 
tort claims.” Thus, the panel reasoned that until 
Congress, the President or a federal agency so 
acts, the common law tort questions posed by 
plaintiffs’ claims “are justiciable, not political, 
because there is no commitment of those is-
sues exclusively to the political branches of the 
federal government by the Constitution itself 
or by the federal statutes or regulations.” 

Re-Hearing	En Banc	Granted,	
Quorum	Math,	and	Reinstatement	of	
District	Court	Ruling	
The defendants requested an en banc review 
of the standing and political questions issues. 
This required two-thirds of more than half the 
Fifth Circuit’s sitting justices to accept review. 
On February 26, 2010, a bare quorum of the 
Fifth Circuit voted 6-3 to grant defendants’ 
petition for an en banc rehearing. Notably, 
seven of the Fifth Circuit’s sixteen judges had 
recused themselves for conflict of interest 
reasons. Significantly, the Court’s decision to 
rehear the case en banc automatically vacated 

the opinion of the Fifth Circuit panel. 

In late-April 2010, with the parties having sub-
mitted briefs and a hearing scheduled for May 
24, 2010, the Court issued an order advising 
that another judge had recused herself. This 
left only eight judges to hear the merits of the 
appeal. The Court, no longer comprising a ma-
jority of the Fifth Circuit, requested additional 
briefing from the parties on what it should do. 
The parties and proposed the following: (1) 
having the Chief Justice appoint a judge from 
another Circuit; (2) declaring a quorum of the 
eight non-recused judges; (3) adopting the 
“rule of necessity” and allowing disqualified 
judges to sit; (4) “dis-enbancing” the case and 
reinstating the panel’s opinion; and (5) holding 
the case in abeyance until the court’s composi-

tion changed. Ultimately, however, the Court 
rejected these proposals, holding that absent 
a quorum, it could not “conduct judicial busi-
ness with respect to this appeal.” Accordingly, 
the Court ordered the appeal dismissed.    

Most striking about the Court’s declination to 
consider the merits of the appeal is the Court’s 
concomitant refusal to undo its vacatur of the 
panel’s decision that had reversed the district 
court’s dismissal. The Court held that under its 
local rules of appellate procedure, the grant of 
rehearing en banc had vacated the panel’s opin-
ion and judgment. Accordingly, the Court held 
that even though it lacked a quorum to hear 
the merits of the appeal en banc, the vacatur of 
the panel’s decision had been made by a proper 
quorum – albeit one that subsequently dis-
solved due to recusal – and, thus, the vacatur 
was procedurally inviolate. Consequently, the 
district court’s dismissal of plaintiffs’ suit was 
reinstated. 

Cloudy	Future	for	Climate	Change		
Tort	Litigation
In August 2010, the Comer plaintiffs filed a pe-
tition for writ of mandamus with the Supreme 
Court, seeking to overturn the dismissal of 
their appeal and/or reinstate the panel’s judg-
ment as controlling authority. Briefs in opposi-
tion were filed in late-November 2010. At its 
Conference on January 7, 2011, the Court de-
nied, without comment, to grant mandamus to 
the plaintiffs and thereby summarily disposed 
of Comer.  Notably, even if the Supreme Court 

had granted mandamus, it would only have de-
layed a ruling on the merits of climate change 
torts, since the Court’s review would have been 
limited to the narrow issue of whether the 
Fifth Circuit had properly dismissed plaintiffs’ 
appeal for lack of quorum. Therefore, even 
assuming that the Supreme Court had over-
turned the Fifth Circuit’s en banc ruling, it 
would have likely taken years for the issue of 
whether private plaintiffs can assert common 
law tort claims for climate change to percolate 
back up the Supreme Court. 

The unceremonious conclusion to Comer 
leaves an uncertain future for private climate 
change tort litigation. However, rather than 
view Comer as the beginning of the end for 
private climate change torts, it should be 
viewed as merely the end of the beginning for 
this budding field of litigation. Therefore, ”big 
industry,” particularly energy and fossil fuel 
companies, are wise to gird themselves for a 
future in which they are pursued under state 
tort law for damages caused by catastrophic 
weather allegedly induced by global warming 
that their GHG emissions contributed to. In the 
meantime, trial courts are without guidance on 
whether such allegations are sufficient to sur-
vive an initial motion to dismiss. Significantly, 
the Supreme Court will, this term, consider 
the issue of whether climate change litigation 
poses a non-justiciable political question when 
it takes up Connecticut v. American Electric 
Power Co., 582 F.3d 309 (2d Cir. 2009), which 
arises from public nuisance claims brought by 
state governments seeking to compel private 
energy companies to cap GHG emissions. 

Moving forward, American and interna-
tional businesses face an unsettling future 
of defending against claims for potentially 
massive exposure for natural disasters such as 
hurricanes, blizzards, flooding rains, drought, 
and wild fires that are allegedly triggered by 
GHG-induced global warming. Ten years ago, 
the prospect of a corporation being liable for 
catastrophic weather was unfathomable. How-
ever, for the foreseeable future, companies will 
be forced to wrestle with the myriad issues that 
surround climate change tort liability.  •
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“Moving forward, American and international businesses face an unsettling 
future of defending against claims for potentially massive exposure for 
natural disasters such as hurricanes, blizzards, flooding rains, drought, and 
wild fires that are allegedly triggered by GHG-induced global warming.”


