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Civ.R. 10(D)(2) requires that when filing a medical claim, the plaintiff must produce “one or more affidavits of merit relative to each defendant named in the
complaint for whom expert testimony is necessary to establish liability.”  Civ.R. 10(D)(2)(iii) specifically requires that the affiant opine that the “standard of
care was breached by one or more of the defendants to the action and that the breach caused injury to the plaintiff.”

In Woods, the plaintiff’s case was dismissed for failure to produce a sufficient affidavit of merit in accordance with this Rule.  The plaintiff filed a medical
malpractice action against Riverside Methodist Hospital and various physicians after the plaintiff underwent a sigmoidectomy and suffered a post-surgery
stroke. The plaintiff alleged that the defendants’ delayed treatment for the stroke proximately caused his injuries. To support his claim, the plaintiff
attached an affidavit of merit of a neurologist, Michael E. Jones, D.O. After briefly stating his qualifications, Dr. Jones opined:

“It is my opinion, to a reasonable degree of medical certainty, that the standard of care was breached by one or
more of the Defendants to the action, and that breach caused injury to the Plaintiff.”

The plaintiff argued that the Rule does not require the affiant to specifically name each defendant and state what each defendant did that would amount to
medical negligence.  However, the appellate court disagreed in part, and affirmed the trial court’s decision, finding that this affidavit of merit was
insufficient. The court explained that the Rule requires the plaintiff to submit “one or more affidavits of merit relative to each defendant named in the
complaint.” Thus, it concluded that Dr. Jones’ statement did not satisfy this Rule because, due to the language he chose to employ, “he may be of the
opinion that only one of the numerous [defendants] was negligent. At the very least, Dr. Jones could have indicated that the standard of care was
breached by every defendant named in the complaint.”

Although the court’s ruling did not change the ability of a plaintiff to file one affidavit in an action against multiple defendants, it did require that the affidavit
specifically identify which defendant or defendants to the action breached the standard of care. The affidavit should at least indicate every defendant
named in the action breached the standard of care.

If you have any questions regarding the Woods v. Riverside Methodist Hosp. decision, would like a complete copy of the opinion, or have any other
questions regarding health care liability, please feel free to call upon one of our Medical Malpractice Group Members.

THIS IS AN ADVERTISEMENT

Cleveland
Amanda M. Gatti

agatti@reminger.com
101 W. Prospect Ave.,

Suite 1400
Cleveland, OH 44115
Phone: 216-430-2265

Fax: 216-687-1841

Columbus
G. Michael Romanello

mromanello@reminger.com
65 East State St., 4th Floor

Capitol Square
Columbus, OH 43215
Phone: 614-232-2437
Fax: 614-232-2410

Cincinnati
Danny M. Newman

dnewman@reminger.com
525 Vine Street,

Suite 1700
Cincinnati, OH 45202
Phone: 513-455-4034
Fax: 513-721-2553

Akron
Stephan C. Kremer

skremer@reminger.com
200 Courtyard Square
80 South Summit St.

Akron, OH 44308
Phone: 330-434-6003

Fax: 330-375-9075

Sandusky
Jeanne M. Mullin

jmullin@reminger.com
237 W. Washington Row,

Second Floor
Sandusky, OH 44870
Phone: 419-609-4226

Fax: 419-626-4805

Toledo
Michael P. Murphy

mmurphy@reminger.com
One SeaGate,

Suite 1600
Toledo, OH 43604

Phone: 419-609-4221
Fax: 419-243-7830

Youngstown
Thomas A. Prislipsky

tprislipsky@reminger.com
11 Federal Plaza Central,

Suite 300
Youngstown, OH 44503
Phone: 330-742-6002

Fax: 330-744-7500

Affidavits of Merit Must be Specific When Filed in Ohio Medical Malpractice Actions

July 18, 2012

In order to bring a medical malpractice action in Ohio, a plaintiff must comply with Rule 10(D) of the Ohio Rules of Civil
Procedure.  This Rule requires that the plaintiff file an affidavit of merit authored by an expert attesting to the sufficiency of
medical evidence supporting the plaintiff’s claims.  The failure to file an adequate affidavit of merit renders the claim subject to
dismissal for failure to state a claim upon which relief can be granted.  Therefore, the affidavit’s content is of the utmost
importance.

The Tenth District Court of Appeals recently decided in Woods v. Riverside Methodist Hosp., 10th Dist. No. 11AP-689, 2012-
Ohio-3139 that in order to comply with Civ.R. 10(D), the plaintiff’s affidavit of merit must specifically identify which defendant or
defendants to the action breached the standard of care. More specifically, it is not enough to simply state that “one or more of
the Defendants to the action” breached the standard of care.


