
SEC Staff Recommends a Uniform Fiduciary 
Duty for Broker-Dealers and Financial Advisers

On January 22, 2011, the Staff of the Securities and Exchange Commission (“SEC”) submitted to 
Congress a detailed report, recommending a new uniform fiduciary standard of conduct for both 
broker-dealers and investment advisers when providing personalized investment advice to retail 
investors.

Passed in July 2010, the Dodd-Frank Act charges the Staff of the SEC to study and evaluate, among 
other things, the effectiveness of the existing legal and regulatory standards of care applied to 
broker-dealers and investment advisers.  Under the existing legal and regulatory standards, 
financial professionals who advise investors as to the value of securities or the advisability of 
investing in, purchasing, or selling securities are considered investment advisers under the 
Investment Adviser Act of 1940 (“Adviser Act”).  The Adviser Act, however, excludes brokers-
dealers from the definition of investment advisers so long as the performance of investment 
advisory services is “solely incidental” to the conduct of its business as a broker-dealer and so 
long as the financial professional receives no special compensation for its advisory services.  On 
the other hand, an investment adviser provides investment advisory services and charges clients 
a fee based on a percentage of assets under management. 

This distinction between broker-dealers and investment advisers has led to important differences 
under the law.  Generally, investment advisers are fiduciaries, while broker-dealers are not.  This 
means that investment advisers owe clients the highest duty of care and loyalty, and are required 
to act in the best interests of clients and to avoid and/or disclose conflicts.  Broker-dealers, for 
the most part, are held to a lower standard, simply owing clients the duty to recommend only 
suitable investments.

After studying the existing legal and regulatory scheme, the Staff of the SEC concluded that 
customers do not understand the different standards of care, and expect an investment 
professional to act in their best interest — regardless of his or her classification.  The Staff of 
the SEC, therefore, found it more appropriate to hold broker-dealers and investment advisers to 
the same standard when providing personalized investment advice to retail customers.  In other 
words, the Staff recommended a uniform fiduciary standard of care.  This recommendation, if 
accepted by Congress, would require broker-dealers to act in the best interest of investors when 
making recommendations and would require more disclosures of conflicts, compensation, fees, 
etc.  

Notably, although the recommended uniform fiduciary standard would hold broker-dealers to 
a higher standard of care, the new fiduciary duty would only apply to “retail” investors — not 
institutional or other non-retail investors.  Similarly, broker-dealers would only owe retail investors 
a fiduciary duty on a transactional-basis, not on a continuing basis like investment advisers.

If you have any questions or need additional information, please feel free to contact Financial 
Serivces Professional Liability Chair Andrew J. Dorman, Brian P. Nally, or a member of Reminger’s 
Financial Services Professional Liability practice group.  

This has been prepared for informational purposes only. It does not contain legal advice or legal opinion and 
should not be relied upon for individual situations. Nothing herein creates an attorney-client relationship between 
the Reader and Reminger. The information in this document is subject to change and the Reader should not rely on 
the statements in this document without first consulting legal counsel.

Financial Services 
Professional Liability

The Financial Services Professional Liability 
Practice Group handles claims and disputes 
facing a number of professionals, including 
brokers, broker-dealers, disability agent/
brokers, enrolled agents, financial planners, 
health agents/brokers, casualty/property 
insurance agents/brokers, investment 
advisors, investment banks, investment 
bankers, investment managers, investment 
advisory firms, life agent/brokers, 
pension consultants, receivers, registered 
representatives, stock brokers, Taft-Hartley 
consultants, tax preparers, third party 
administrators, trustees and turn around 
consultants.

In addition to the formation, dissolution 
and transactional needs of its clients, 
Reminger is uniquely positioned to handle 
the regulatory, litigation and arbitration 
disputes of its clients before state and 
federal courts, FINRA and other state 
regulatory agencies.

For more information, please contact:

Andrew J. Dorman
Financial Services Professional Liability Chair
adorman@reminger.com
Direct Line: 216.430.2169

Brian P. Nally
bnally@reminger.com
Direct Line: 216.430.2106
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