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An injured worker in Ohio is entitled to 
temporary total disability benefits (TTD) 
if he or she is unable to return to the for-
mer position of employment as a result of 
a work-place injury.  However, it has long 
been held that an injured worker who volun-
tarily abandons employment is not entitled 
to temporary total disability.  An injured 
worker’s decision to leave the work force due 
to reasons unrelated to the claim, such as a 
retirement or relocation, is considered a vol-
untary abandonment.  

State ex rel. Louisiana-Pacific Corp. v. In-
dus. Commission1 is the pivotal case to look 
to when an employee is fired for violating a 
written work rule and is seeking TTD com-
pensation. In Louisiana-Pacific the court 
held that the claimant’s discharge was vol-

untary, and thus precluded TTD compensa-
tion. The court stated:  “[W]e find it difficult 
to characterize as “involuntary” a termina-
tion generated by the claimant’s violation of 
a written work rule or policy that (1) clearly 
defined the prohibited conduct, (2) had been 
previously identified by the employer as a 
dischargeable offense, and (3) was known or 
should have been known to the employee.” 
Id. 

Initially following the extension of this 
principle to terminations, the Industrial 
Commission struggled with its overall ap-
plication.  Only one year later, in 1996, the 
Supreme Court again addressed the issue 
and held that an injured worker who was al-
ready receiving temporary total disability at 
the time of the termination was entitled to 
continue receiving those benefits.  State ex 
rel. Pretty Products v. Indus. Comm.2 .

The Court reasoned that an employee can-
not abandon a former position of employ-
ment or remove himself from the work force 
if he does not have the physical capacity to 
perform that job at the time of termination.  
In that case, however, the employee was al-
ready receiving temporary total disability at 
the time of the action giving rise to the ter-
mination.  Thereafter, voluntary abandon-
ment resulting from a termination became 
a well-settled defense against the payment of 
temporary total disability.

Recently, the principle of voluntary aban-
donment has again become a hot-bed issue 
for both the Industrial Commission and the 
Ohio courts.  Although little has changed 
in the foundation of its application, various 
factual issues seem to reduce the number of 
situations in which a voluntary abandon-
ment defense may be successful to challenge 

the payment of temporary total disability 
benefits.  

In early 2007, the Supreme Court affirmed 
the idea that an injured worker cannot vol-
untarily abandon the work force if he or she 
is already temporarily and totally disabled at 
the time of the event in State ex rel. Omni-
Source Corp. v. Indus. Comm.3.  But, in hold-
ing that “a claimant can abandon a former 
position of employment only if the claimant 
was physically capable of doing that job at 
the time of the alleged abandonment,” the 
court left the door open for interpretation 
and a groundswell of argument ensued that 
an employee working light duty cannot vol-
untarily abandon his job.  The Industrial 
Commission often accepted this argument 
and found that an employee terminated 
from light duty employment would be en-
titled to temporary total disability even if all 
of the mandates for voluntary abandonment 
were met.  While the Supreme Court has 
yet to clarify this matter, the Tenth District 
Court of Appeals has since made it clear that 
voluntary abandonment applies even if the 
employee is working in a light duty position 
at the time of the termination. 

In Adkins v. Industrial Commission3, the 
court held that a claimant abandoned her 
employment by failing to report to work 
after accepting a light duty job offer follow-
ing injury, thus forfeiting her TTD benefits.  
The claimant in Adkins discussed the light-
duty position with her physician before ac-
cepting it, and the employer modified the 
start date of the light-duty position at claim-
ant’s request but claimant did not appear for 
work on the start date and did not call
employer with explanation, in violation of 
work rule. 
CONTINUED ON PAGE 2 
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The court in Adkins specifically distinguished 
a situation where an employee is assigned to 
light duty work and then violates a work rule 
from the situations in Omnisource and Pretty 
Products (the case which Omnisource relied on 
in its rulings). The court stated: “[r]ecently, 
in State ex rel. OmniSource Corp. v. Indus. 
Comm., 113 Ohio St.3d 303, the court, citing 
Pretty Products, repeated the principle appli-
cable to the doctrine of voluntary abandon-
ment ‘that a claimant can abandon a former 
position of employment only if the claimant 
was physically capable of doing that job at 
the time of the alleged abandonment.’” How-
ever, the court rejected the application of the 
principles in Omnisource and Pretty Products 
stating: “[h]ere, citing Pretty Products, relator 
claims that she cannot be found to have aban-
doned her employment at Spherion because 
she was undisputedly unable to return to her 
former position of employment due to the 
industrial injury at the time she was termi-
nated by Spherion. The magistrate disagrees 
with relator’s argument.” Adkins, 2008 WL 
3878360, 7-8. 

The court went on to find that Louisiana-
Pacific applies to cases where a light duty 
employee violates a written work rule. The 
court concludes that: “[r]elator’s failure to re-
port to her light-duty job on August 26, 2002 
led Spherion to terminate her employment 
because of the rule violation. That is, rela-
tor’s violation with respect to the light-duty 
job prevents her from ever returning to her 
former position of employment as a laborer 
with Spherion. Thus, it can be said that re-
lator abandoned her former position of em-
ployment by violating the work rule after 

accepting alternative employment.” By this 
case, and its application of the rules set out in 
Omnisource and Pretty Products, a light duty 
employee can in fact voluntarily abandon 
employment thus precluding himself from 
receiving TTD compensation. 

Timing has also become a recurring theme in 
analyzing the viability of a voluntary aban-
donment argument.  As noted, if the employ-
ee is already disabled when the action giv-
ing rise to the termination takes place, then 
temporary total disability benefits continue.  
Furthermore, if the activity giving rise to the 
termination is the same activity that results 
in the injury, then temporary total disability 
benefits are not precluded by the termination 
of employment.  Finally, the employer may be 
required to prove the termination was not a 
pretext under retaliatory discharge claims if 
the action of the employee occurs prior to the 
period of disability but the termination takes 
place after.  

Undoubtedly, employers will also be faced 
with a situation where TTD benefits are re-
sumed due to a medical situation, which oc-
curs after the date of termination.  The court, 
in State ex rel Jennings v. Indus. Comm.4 noted 
that a “claimant who voluntarily abandoned 
his or her former position of employment 
or who was fired under circumstances that 
amount to a voluntary abandonment of the 
former position would be eligible to receive 
temporary total disability compensation pur-
suant to R.C. 4123.56 if he or she reenters the 
work force and, due to the original industrial 
injury, becomes temporarily and totally dis-
abled while working at his or her new job.”  
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MESSAGE FROM THE CHAIR
We are pleased to present to you our first practice group newsletter covering Ohio workers’ compensation law.  In the coming months,

 we hope to publish a similar piece covering new developments in the Commonwealth of Kentucky.
 

Over the years we have used the Reminger Report  format to cover new developments as they arise.  We’ll continue to do that.  Now, 
however, in addition to the  Reminger Report we will present urgent developments and seek interactive contributions from you using our 

email News Brief format.  
 

These tools are just a small part of our overall dedication to providing service and counsel to you, our clients.  Should you desire further 
information on any of the developments reported here, or would like information on arranging a complimentary client seminar, feel free to 

contact any member of our practice group.

The key to this type of situation is that the 
employee must be gainfully employed at the 
time of the new period of disability, in order 
to be eligible for TTD benefits.

As an employer in Ohio, it is important to 
document all policies in writing to include 
clear and concise consequences for violations 
of those policies.  Moreover, consistency in 
enforcement is vital to overcome any claims 
of retaliation.  Voluntary abandonment con-
tinues to be a strong defense to the payment 
of temporary total disability benefits, even 
if the scope of that defense is more limited 
than ever before.  But, given that both the 
Industrial Commission and Ohio courts are 
engaging in greater scrutiny of the factual cir-
cumstances surrounding terminations before 
applying this principle, there is little room 
for error.  An employer must act swiftly once 
they have knowledge of a policy violation and 
must consistently apply written policies to all 
employees.

Should you wish to discuss the voluntary 
abandonment doctrine in greater detail or 
have other questions related to temporary to-
tal disability benefits, please feel free to con-
tact one of our lawyers. 

1State ex rel. Louisiana-Pacific Corp. v. Indus. Com-
mission (1995), 72 Ohio St.3d 401  
2State ex rel. Pretty Products v. Indus. Comm. 
(1996), 77 Ohio St.3d 5
3State ex rel. OmniSource Corp. v. Indus. Comm., 
113 Ohio St.3d 303
4Adkins v. Industrial Commission, (Ohio App. 10 
Dist.,2008), 2008 WL 3878360
5State ex rel Jennings v. Indus. Comm. (2003), 98 
Ohio St.3d 288
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Obtaining a claimant’s full and accurate 
medical history is one of the frequent and 
most frustrating issues we face in defending 
workers’ compensation claims.  In an effort 
to obtain a full clinical picture of the claim-
ant’s condition and determine whether the 
claimant has a compensable injury, we often 
ask claimant for a complete medical provider 
summary.  The form we send often requests 
that the claimant include the names of not 
only the physicians treating his workers’ com-
pensation claim, but also the names of his 
other medical care providers from both the 
past and present.  

The next step in obtaining the records in-
volves asking the claimant to sign a medical 
release for each of the providers named in the 
summary.  The release typically requests all 
of the medical records in the provider’s pos-
session, although the period of time is usually 
limited depending on the facts of the case.  
The purpose of making these broad requests 
for treatment records is that such records 
often provide valuable information that the 
claimant never previously disclosed or in-
formation that leads us to find other useful 
medical records. 

While an employer should be able to obtain 
as many of a claimant’s records as necessary 
in order to sufficiently defend a workers’ 
compensation claim, claimants and their at-
torneys often resist these requests and instead 
refuse to provide records that pre-date the in-
jury or records that do not specifically request 
treatment related only to the condition at is-
sue.  Instead, they will only provide records 
from the physicians from whom the claimant 
sought treatment for the alleged workplace 
injury.   Such was an issue recently before the 
10th District in State ex rel Sysco Foods Ser-
vices vs Industrial Commission1,

In Sysco, the employer requested a suspension 
of the claim on the grounds that the claim-
ant refused to provide the employer with a 
list of all of the medical providers with whom 
claimant sought treatment dating back ten 

years prior to the work incident.  The em-
ployer also requested the suspension on the 
grounds that claimant failed to provide an 
unrestricted medical release.  The Industrial 
Commission refused to suspend the claim 
and the employer brought action for writ of 
mandamus.  The magistrate determined that 
the Industrial Commission did not abuse its 
discretion by refusing to suspend the claim 
and the employer appealed to the 10th Dis-
trict Court of Appeals.

The employer claimed that it requested a 
medical release and identification of all doc-
tors that treated the injured worker for any 
reason for ten years prior to the date of the 
injury.  However, it is important to note that 
both the magistrate and the court denied the 
employer’s request in large part because the 
employer failed to provide the court with any 
evidence that the employer in fact actually re-
quested the claimant provide a list of all of his 
treating physicians for the ten years predating 
the work injury.

“The purpose of making 
these broad requests for 
treatment records is that 

such records often provide 
valuable information 

that the claimant never 
previously disclosed or 

information that leads us to 
find other useful medical 

records.” 
The employer’s request for a ten year identifi-
cation of physicians was, according to the em-
ployer, without regard to the body parts al-
legedly injured in the on the job event.  After 
filling out two other summaries, the claimant 
objected to the third release. 

There is some dispute if the employer nar-
rowed the scope of their request after the 
injured worker objected.  There is no dispute 
that the stipulated record did not contain 

any proof that the employer had actually 
narrowed the scope of their request once the 
injured worker objected. The claimant had 
been in a car accident three months before 
the work injury occurred and the employer 
suspected that the car accident was causing 
at least some of the claimant’s problems.  The 
magistrate agreed that a request for medical 
records regarding injuries sustained in the car 
accident would be relevant and suggests that 
such records, therefore, could have been ob-
tained by the employer.

When you take a look at the magistrate’s opin-
ion and the adoption by the court you will see 
that they both suggest that had the employer 
focused their request and included proof of 
that focused request in the record that the re-
sult would have been different.  Specifically, 
the magistrate’s decision reflects the follow-
ing: “If relator would have asked claimant to 
provide medical information and the names 
of treating physicians who had treated claim-
ant for his back, including the treatment he 
received following the automobile accident, 
the result would likely be different.”  When re-
viewing the administrative code section cited 
by the magistrate concerning a party’s obliga-
tion to “…supply required facts…” involving 
“…an issue pertinent to the condition alleged 
in the claim,” we are given a pretty strong in-
dication that the provider summary document 
continues to be a legitimate discovery tool.  

What this case tells us is that we can con-
tinue to use a fairly broad medical release and 
provider summary document to request the 
identification of all treaters in the previous ten 
years.  However, if the injured worker objects 
to such a release/request, then this case tells us 
that we can then submit a more specific pro-
vider summary document asking the injured 
worker to identify any and all providers within 
a period of time that treated the alleged con-
ditions before the date of the injury.  By forc-
ing such a narrowly tailored document on the 
injured worker and making them sign it we 
ensure that the alleged injuries are truly occu-
pational in nature and provide a basis to make 
discovery and compensability decisions.  

1State ex rel Sysco Foods Services vs Industrial Com-
mission, 2009 Ohio 4647
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Knowing when to obtain a Medicare Set-
Aside (“MSA”) is a daunting task.  Couple 
that with having to prepare the file to en-
sure a complete and accurate Medicare Set-
Aside, and the daunting task may seem in-
surmountable.  

The first step with any MSA is to determine 
whether one should be obtained.   Under 
the current review thresholds, the Centers 
for Medicare and Medicaid (“CMS”) re-
quire the submission of settlement docu-
ments when the settlement falls into two 
categories.  The first category has a submis-
sion threshold of $25,000 if the claimant is 
already a Medicare beneficiary.  A person is 
automatically entitled to Medicare at age 65, 
or after 2 years of social security disability. 
The second category is when the settlement 
is $250,000 or more and the claimant has a 
reasonable expectation of becoming Medi-
care eligible in the next 30 months.  This 
submission threshold will apply to people 
who are 62½ or older because in 30 months 
they will turn 65 and become entitled to 
Medicare.  According to a policy memoran-
dum of CMS, they consider “reasonable ex-
pectation” to also include: (1) the claimant 
has applied for Social Security Disability; 
(2) the claimant was denied Social Security 
Disability, but anticipates appealing the de-
cision; (3) the claimant is in the process of 
appealing a denial and/or re-filing for dis-
ability benefits; and (4) claimants who have 
end stage renal disease but do not yet quali-
fy for Medicare.

Even if a claimant’s settlement dollars do not 
reach either one of the review thresholds, it 
is very important to remember that these 
are workload thresholds by CMS and not 
safe harbor thresholds.  So, if a claimant is a 
Medicare beneficiary right now, or there is a 
reasonable expectation of becoming a Medi-
care beneficiary in the next 30 months, an 
MSA is still strongly recommended.  Even 
though CMS will not review any proposed 
settlements under the $25,000 or $250,000 
thresholds, the best way to prove that the 

parties took Medicare’s interest into con-
sideration when settling the claim is to in-
clude language in the settlement document 
reflecting your due diligence and having the 
MSA neatly tucked away in the closed file as 
part of the settlement documents. 
 
Once you determine an MSA is required 
or in your best interest, the second step in 
the MSA process is actually getting the file 
ready.  This is a very important process as 
it has a direct impact on the quality of the 
MSA and the proposed MSA amount.  

Here are a few helpful hints we have gath-
ered through our practice that will not only 
help create a very sound MSA, but also drive 
down the MSA amount to a number that 
accurately reflects the future medicals based 
on the allowed conditions in the claim.

• Know the Medicare status of the Claim-
ant; 
• If there is a possibility the claimant could 
be on Medicare, a release should immedi-
ately be sent to claimant’s counsel for the 
release of information about the claimant 
by MSPRC (“Medicare Secondary Payer 
Recovery Contractor”);
• Determine whether payments were already 
made by Medicare on behalf of the claimant 
for services directly related to the allowed 
conditions in the claim;
• Know all of the allowed (and disallowed) 
conditions for all claims being settled;
• Know the allowed (and disallowed) treat-
ment; 
• Know all of the allowed and disallowed 
surgeries; 
• Evaluate and include all the claims in the 
MSA that will be included in the overall 
settlement;
• Assure that you have obtained all neces-
sary medical records; 
• Be sure to include all of the medical in-
formation for the past two years, at a mini-
mum;
• Assure that the employer is not paying for 
prescription meds that could be denied by 
the Industrial Commission after perform-
ing a prescription drug review, as prescrip-
tion drugs will significantly increase the 
value of the MSA;

• Obtain a rated age on the claimant because 
it lowers the life expectancy of the claimant 
thereby reducing the number of years you 
have to account for future medicals (rated 
ages are based on the co-morbidities de-
scribed below and involve knowing Claim-
ant’s medical history);
• Look for co-morbidities like heart disease, 
cancer, high blood pressure, unrelated psych 
problems, arthritis, diabetes…to name a 
few;
• Knowing the Medicare status of the 
claimant will also help determine whether 
payments were already made by Medicare 
on behalf of the claimant for services di-
rectly related to the allowed conditions in 
the claim;
• Have, at the ready, a complete list of all 
medical (including prescriptions) and in-
demnity paid under the claim(s);
• Have a person with knowledge of Ohio 
workers’ compensation laws prepare a cover 
letter to CMS when submitting the settle-
ment documents and MSA in order to ade-
quately explain how certain Ohio laws have 
an affect on the proposed MSA amount.

Once you receive your evaluation, and prior 
to submission to CMS, assure the following: 

• Future medicals are only for allowed con-
ditions in the claim;
• Future prescriptions are only for allowed 
conditions in the claim;  
• Disallowed conditions, treatments, or pre-
scriptions are not being included in the pro-
posed MSA amount;  
• Assure that the MSA includes a rated age 
on the claimant because it lowers the life ex-
pectancy of the claimant thereby reducing 
the number of years you have to account for 
future medicals (rated ages are based on the 
co-morbidities described above and involve 
knowing Claimant’s medical history).

We hope that you find some of these hints 
helpful in your preparation of the file for 
creating a MSA.  If you have any further 
questions or if you have a file in need of a 
MSA preparation and submission please do 
not hesitate to contact one of our attorneys 
in the Worker’s Compensation Practice 
Group.
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Ohio Workers’ Compensation law provides 
a mechanism to compensate an injured 
worker who incurs a wage loss as a result 
of medical restrictions resulting from al-
lowed conditions of a workers’ compensa-
tion claim.  The wage loss rules impose an 
affirmative duty on the injured worker to 
produce evidence of any entitlement to wage 
loss.  The injured worker’s good-faith effort 
must be “consistent [and] sincere.” 

The economic recession has affected wage 
loss compensation cases.  For example, in 
State ex rel. DaimlerChrysler Corporation v. 
Industrial Commission1, an injured worker 
could not return to his former position of 
employment as a mechanic due to physical 
restrictions resulting from an industrial in-
jury.  The Industrial Commission of Ohio 
determined that the overtime reduction that 
the injured worker sustained because of his 
physical restrictions was a valid factor to 
consider for wage loss evaluation.  On ap-
peal, however, the Court found that there 
was not a causal relationship between the in-
jury and the resulting wage loss.  The Court 
found that the record indicated that the 
overtime pay was reduced by economic con-
ditions instead of injured worker’s physical 
limitations.  Therefore the request for wage 
loss compensation benefits was denied.  

The quality of an injured worker’s “good-
faith job search efforts” while looking for 
suitable light duty employment has also 
been an area of increasing investigation and 
scrutiny.  In State ex rel. Heffernan v. Melrose 
Capital, L.L.C.,2  a request for nonworking 
wage loss compensation benefits was denied 
because the claimant did not establish suf-
ficient evidence of a good-faith job search ef-
fort.  Specifically, the Court found that the 
claimant’s job search records, although volu-
minous, were incomplete in one way or an-
other.  The court explained that the alleged 
contacts were either insufficient, lacked 
the contact date, lacked a contact person, 
excluded the job titles, address, or phone 
number.  The Industrial Commission also 

noted that the injured worker had not had 
one interview in the entire period for which 
nonworking wage loss compensation ben-
efits had been sought.  The Court affirmed 
the denial, based upon the failure to perform 
a good-faith job search effort.  

Recently, the Court reviewed whether a life-
style choice could excuse an injured worker 
from seeking comparably-paying employ-
ment.  In State ex rel. Marrero v. Indus. 
Comm.,3  the Court found that it was not 
an abuse of discretion to deny nonworking 
wage loss benefits where there was not any 
evidence of a good-faith job search.  It was 
noted that “... while admirable, (the injured 
worker’s) decision to work a schedule that al-
lowed her to be home during the day with 
her children (was) a lifestyle choice, which 
the commission properly may consider as a 
factor favoring denial of compensation…”  

However, in State ex rel. Schwebel Baking Co. 
v. Jones,4  it was found that an injured worker 
had been excused from the requirement of 
continuing to seek comparably-paying work, 
while working as a real estate agent.  Once 
the claimant had completed his agent train-
ing, he requested wage loss benefits because 
he was not yet receiving commissions or 
other compensation, and was incurring an 
ongoing wage loss.  The Court noted that 
“the commission had weighed the long-term 
benefits of claimant’s job against the wage 
differential and determined that his indus-
trial injury, rather than a lifestyle choice, 
caused the wage loss.”

The recent trends in wage loss compensa-
tion law present an employer with the need 
for continued scrutiny and fact specific re-
view of the individual claim.  There must 
be a thorough investigation of the facts of 
the claim, and an examination of the claim-
ant’s good-faith job search effort as well as 
an injured worker’s quest to search for suit-
able employment when making application 
for benefits.  The economic climate and con-
ditions within an injured worker’s local job 
market will be given consideration.   Not-
withstanding, an injured worker will still be 
required to satisfy the duties of making that 
good-faith job search effort and demonstrat-

ing a sincere effort to obtain suitable light 
duty work.  Recent case law has demon-
strated that Courts will conduct a thorough 
investigation of the claimant’s balancing of a 
lifestyle choice that limits income versus dis-
ability factors resulting in a wage loss.

1State ex rel. DaimlerChrysler Corp. v. Indus. 
Comm., 10th Dist. No. 06AP-895, 2007-Ohio-
5093
2State ex rel. Heffernan v. Melrose Capital, L.L.C., 
2007-Ohio-6532.
5093
3State ex rel. Marrero v. Indus. Comm., 2009-
Ohio-4382
4State ex rel. Schwebel Baking Co. v. Jones, (2009), 
10th Dist. No. OEAP-074, 2009-Ohio-2506

DEVELOPMENTS AND TRENDS IN WAGE LOSS COMPENSATION FOR OHIO

By Suzanne Belot 
Norton and 
Shelby McMillan

THE REMINGER 
DIFFERENCE
Proactive claim assessment. Upon 
receipt of the defense of a claim, we 
will acknowledge assignment of the 
file immediately and then set out 
to provide a comprehensive status 
report on the claim within 14 days. 
The initial status report will detail 
the administrative history of the 
case, summarize the medical records 
received, outline the particulars of 
the issues presented, familiarize you 
with the venue of the action and 
set out our recommendations for 
further handling.

Geographical locations. Our ten 
offices throughout Ohio and 
Kentucky give us the ability to serve 
our clients’ workers’ compensation 
needs on a statewide basis without 
incurring unnecessary travel costs 
for the client. 

Flexibility of file handling. We 
provide services tailored to our 
client’s individual needs, from 
providing legal representation at a 
single administrative hearing to a 
complete claim defense.



When presented with a workers’ compensa-
tion claim regarding an occupational disease 
with a prolonged latency, it becomes diffi-
cult to identify when and how an employee 
was exposed to the conditions promoting 
the development of the disease.  This dif-
ficulty is compounded when the employee 
changes employers, all of whom expose the 
employee to the same conditions.  When the 
disease forces the employee to file a workers’ 
compensation claim many questions arise.  
These questions include: “Who planted 
the seeds of the eventual disease?”  “Who 
advanced the progression of the disease?”  
From a workers’ compensation standpoint, it 
must also be asked “Against which employer 
should the workers’ compensation claim be 
allowed?”  Unfortunately, it is often impos-
sible to go back over the years to quantify 
the amount of exposure that occurred with 
each employer or to pinpoint which expo-
sure planted the seeds of eventual disease.  

Before the evolution of the last injurious ex-
posure rule, a natural although cumbersome 
method involved apportioning the respon-
sibility among employers strictly upon an 
employee’s duration of employment.  While 
this apportionment method may seem at-
tractive in that it fairly distributes the loss 
for a gradually developing disease between 
successive employers, it can neither offer ex-
pediency nor simplicity.  

The last injurious exposure rule was devel-
oped in response to the need for a bright line 

rule to facilitate and apply to cases involv-
ing successive employers.  The last injurious 
exposure rule subordinates the practically 
unattainable scientific accuracy to the next 
best thing – consistency.  “[W]here an em-
ployee is disabled or suffers death from an 
occupational disease within the scope of the 
applicable statute and allegedly attributable 
to successive employments, the only employ-
er liable will be the last employer who has 
exposed the employee to the hazard of the 
disease in the course of employment prior to 
the date marking the onset of eligibility for 
compensation.” Hamar v. First Natl. Super-
markets, Inc.1 In other words, as the name 
indicates, the employer providing the last 
injurious exposure will be the one against 
which the workers’ compensation claim is 
allowed.

While the purpose and application of the 
rule seem clear, application of the last inju-
rious exposure rule must be clarified.  The 
last injurious exposure rule does not apply 
to all claims relating to an occupational 
disease with a prolonged latency, where the 
employee worked for multiple employers.  
The last injurious exposure rule is a rule of 
convenience to be applied only when the 
employee has not been previously diagnosed 
with the disease while working for another 
employer.  This distinction was addressed in 
State ex rel. Erieview Metal Treating Co. v.  
Indus. Comm.2 

In Erieview, the employee experienced wheez-
ing, shortness of breath, and coughing while 
working for employer Erieview.  Occupational 
asthma was diagnosed and a workers’ com-
pensation claim was allowed for the condition.  
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LAST INJURIOUS EXPOSURE

By Myra Barsoum 
Stockett and 
Thomas Wolf

The employee left Erieview and enjoyed em-
ployment with a multitude of employers.  At 
the employee’s last employer, Meijer’s, the em-
ployee began to experience wheezing, short-
ness of breath, and coughing from exposure 
to flour dust.  A workers’ compensation claim 
was allowed for “aggravation of pre-existing 
occupational asthma.”  The employee obtained 
permanent total disability compensation and 
the Industrial Commission of Ohio assessed 
the entire award to the prior Erieview claim.  
Erieview filed a complaint in mandamus al-
leging the cost the employee’s claim should be 
assessed against Meijer, the employer respon-
sible for the last injurious exposure.  The court 
rejected Erieview’s assertion and stated the last 
injurious exposure rule does not apply unless 
the workers’ compensation claim involves an 
initial allowance of the claim.  When it is pos-
sible to determine with some degree of accu-
racy which exposure is responsible for an em-
ployee’s disability there is no reason to resort to 
the last injurious exposure theory.  

In the end, the last injurious exposure rule of-
fers a bright line rule that promotes judicial 
and administrative efficiency.  In addition, the 
last injurious exposure rule, when properly un-
derstood and applied provides employers and 
employees a method to consistently anticipate 
attribution of future workers’ compensation 
claims. 

1Hamar v. First Natl. Supermarkets, Inc. (Mar. 
25, 1987), Ohio App. 9 Dist., No. CA 12793

2Erieview Metal Treating Co. v.  Indus. Comm. 
(1950), 153 Ohio St. 451, 456, 41 O.O. 438, 92 
N.E.2d 14

THE REMINGER DIFFERENCE
Enhanced client communication services. Our firm’s technological advances have allowed us to link directly with our clients’ 
claim data bases. In these instances we can view the employer’s internal handling of the claim and, where permitted, can 
enter our risk management recommendations and handling reports directly. Where otherwise requested, all status reports are 
forwarded to the client via e-mail so that electronic merger of the exchanged information is accomplished easily. 

Flexible billing alternatives. While we can certainly handle matters on a traditional hourly basis, we are also amenable to 
alternative billing arrangements, such as flat fee per case, flat fee annual retainer, and flat fee per hearing billing methods.



To get ahead in business you need to be the very best. 

You also need a law firm with experience representing businesses.  

Whether it’s a labor and employment matter, contract dispute, workers’ compensation issue, 

or any other legal concern, Reminger has the skill set and tools to identify the real issues 

confronting your business.  Our team will work with you, as a partner, to resolve them. In fact, 

we regularly serve as general counsel for our business clients.  

Contact Ronald Fresco, Columbus Office Managing Partner and Workers’ Compensation 

Practice Group Chair, for more information.

www.reminger.com  |  614.228.1311

One firm. 
The right tools you 
need to cut through 
the legal red tape 
involving your 
business.
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Charles P. Alusheff, David M. Andrew, Mark R. Bush, Ronald A. Fresco (Chair), Philip S. Heebsh, Kelly 
Johns, Shelby M. McMillan, Suzanne Belot Norton, Thomas R. Wolf

www.reminger.com

Workers’ Compensation Practice Group Main Contacts

AKRON 200 Courtyard Square • 80 South Summit Street • Akron, Ohio 44308 • (330) 375-1311 
CINCINNATI 525 Vine Street • Suite 1700 • Cincinnati, Ohio 45202 • (513) 721-1311

CLEVELAND 1400 Midland Building • 101 Prospect Avenue, West • Cleveland, Ohio 44115 • (216) 687-1311
COLUMBUS Capitol Square Office Bldg. • 65 East State Street, 4th Floor • Columbus, Ohio 43215 • (614) 228-1311

SANDUSKY 237 W. Washington Row, 2nd Floor • Sandusky, Ohio 44870 • (419) 609-1311
TOLEDO One SeaGate • Suite 1600 • Toledo, Ohio 43604 • (419) 254-1311

YOUNGSTOWN 11 Federal Plaza Central • Suite 300 • Youngstown, Ohio 44503 • (330) 744-1311
FT. MITCHELL 250 Grandview Drive • Suite 550 • Ft. Mitchell, Kentucky 41017 • (859) 426-7222

LEXINGTON 269 West Main Street • Suite 700 • Lexington, Kentucky 40507 • (859) 233-1311
LOUISVILLE One Riverfront Plaza • 401 West Main Street • Suite 710 • Louisville, Kentucky 40202 • (502) 584-1310

Reminger Co, LPA’s Workers’ Compensation Group defends self insured and state funded employers in both the state 

of Ohio and the Commonwealth of Kentucky. Our lawyers have experience in defending all types of claims, including 

occupational disease claims, repetitive trauma injury claims as well as those claims which assert that a civil penalty 

should be levied against the employer for allegedly violating established safety requirements. In defending these claims 

our lawyers regularly appear before the administrative agencies responsible for workers’ compensation claims and have a 

specialized particular skill in defending appeals before the Common Pleas jury system and the Court of Appeals where a 

Writ of Mandamus is sought. Our lawyers have additionally argued before the Supreme Court of Ohio and the Supreme 

Court of Kentucky and regularly appear in those forums by way of amicus curiae briefs supporting employer causes.


