
Buy-Sell Agreements (Business Prenups)

A prominent financial planning organization recently ran a national television advertisement 
which featured an executive of a closely held business staring out of the window of his office in a 
haze making reference to not planning for his financial future and not thinking that anything “like 
this” would ever happen to him. The event portrayed in the television ad that was causing the 
executive’s turmoil was the fact that the executive was now in business with his prior partner’s 
22-year-old son as a result of an unexpected death. Situations like this occur quite often and may 
result in protracted litigation and/or a significant interruption in the management continuity of 
a business.
 
Each and every closely held business owner should ask themselves what would happen to the 
company if one or more of the owners passed away, incurred a disability, retired, suddenly 
resigned, were terminated for caused or were involved in a protracted divorce proceeding. 
Owners typically desire to ensure the continuity of ownership and management without having 
to require the remaining owners to be forced into a relationship with the exiting owner’s heirs or 
successors (without specifically agreeing to do so).
 
Every closely held business, that has more than one owner, should consider putting a Buy-
Sell Agreement in place to account for these unexpected events (triggers) and to afford for a 
buy-out mechanism to purchase the exiting owner’s interests in the company. Having a Buy-
Sell Agreement in place will ensure that an unexpected event will not negatively impact the 
management and/or continued viability of the company.
 
Q: What exactly is a Buy-Sell Agreement?
 
A: Buy-Sell Agreements or Share Redemption Agreements, as they are sometimes called, are 
binding legal contracts between all of the owners of a company which, when certain triggering 
events occur, control all of the following: (i) when the owner’s interests can be sold; (ii) who or 
what can purchase the ownership interests; (iii) how the purchase price of the ownership interests 
is determined; and (iv) the structure of the buyout and the funding source. If a trigger event takes 
place, the Buy-Sell Agreement will control how the departing owner’s interests are sold and for 
what price. Buy-Sell Agreements are sometimes referred to as prenuptial agreements between 
business owners, because they control how the ownership interests will be sold if the owners 
separate for a variety of reasons.
 
Q:   What are the typical triggering events that invoke the terms and conditions of a Buy-Sell 
Agreement?
 
A: The trigger events found in a typical Buy-Sell Agreement are: (i) death of an owner; (ii) disability 
of an owner; (iii) retirement of an owner; (iv) voluntary termination of employment; (v) the personal 
bankruptcy of an owner; and (v) involuntary termination of employment. In some instances the 
divorce of an owner may also be stated as a trigger; however, careful consideration must be made 
to the divorce laws of the state where each owner resides if divorce is listed as a triggering event. .
 
Q: Who purchases the interests of the departing owner in a typical Buy-Sell Agreement?

A: There is a great degree of flexibility here. The company can be named as the party that will 
repurchase the ownership interests upon the occurrence of the trigger event. Additionally, a right 

General and Corporate 
Business

To get ahead in business you need to 
be the very best. You also need a law 
firm with proven results representing 
businesses.   

Whether it’s a labor and employment 
matter, contract dispute, workers’ 
compensation issue, or any other 
legal concern, Reminger has the 
skill set and tools to identify the real 
issues confronting your business.  
Our team will work with you, as a 
partner, to resolve them. In fact, we 
regularly serve as general counsel for 
our business clients.  

For more information, please 
contact:

 

   

James Peters
jpeters@reminger.com
237 W. Washington Row
2nd Floor
Sandusky, Ohio 44870
Phone: 419.609.4235
Fax: 419.626.4805

Akron • Cincinnati • Cleveland • Columbus • Sandusky • Toledo • Youngstown • Ft. Mitchell • Lexington • Louisville

August, 2011

e-newsletter

THIS IS AN ADVERTISEMENT          Page 1



of first refusal may be afforded to the remaining owners, giving them the ability to purchase 
specified proportions of the ownership interests from the departing owner or his/her estate.
 
Q: How is the purchase price for the ownership interests determined? 
 
A:  Again, there is a great deal of flexibility to specify a method to determine the purchase price 
of the departing owner’s interests in the company.   A valuation method may be specified to have 
an outside party or the company’s CPA determine the purchase price by calculating the actual 
fair market value of the ownership interest in question. There are a number of common business 
valuation methods that may be specified if the valuation method is utilized. Another method that 
is commonly used to determine the purchase price is to set the value based upon a percentage of 
the company’s gross revenues or sales or to simply state a price per ownership interest (i.e. $500 
per share). Regardless of what method is utilized, it is imperative that resulting purchase price be 
periodically evaluated to ensure that the its payment will not cause an undue hardship on the 
company or the remaining owners. 
  
Q: How is the payment of the purchase price funded? 
 
A: If the company is the purchasing party, the purchase price is typically paid out of future 
operating revenue. However, as it relates to the death and/or disability trigger, the company may 
be able to purchase insurance to fund the purchase price. If insurance is obtained, the company 
will be the owner and beneficiary of the policy. When a death or disability is incurred by an 
insurance owner, the company will be contractually obligated to use the insurance proceeds to 
purchase the departing owner’s interests in the company. 
  
Q: When should a Buy-Sell Agreement be put into place? 
 
A:  Buy-Sell Agreements can be put into place at anytime after a company has been created. 
Ideally the Buy-Sell Agreement will be put in place when the company is legally created and then 
periodically reviewed to ensure that the valuation and payment methods remain viable.

This has been prepared for informational purposes only. It does not contain legal advice or legal opinion and 
should not be relied upon for individual situations. Nothing herein creates an attorney-client relationship between 
the Reader and Reminger. The information in this document is subject to change and the Reader should not rely on 
the statements in this document without first consulting legal counsel.
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