
Severance Agreements and the Complexities 
Involved in Waiving Age Discrimination Claims

It is common knowledge that we are in the worst economic downtown that our country has seen 
since the Great Depression.  As a result of the economic times, many employers have been forced 
to drastically reduce their workforces in order to survive.  Involuntary layoffs and downsizing have 
become all too common of an occurrence.  It is a difficult and often emotional decision for an 
employer to decide which employees must go and which ones will stay as part of a downsizing 
effort.   

Often times, because of the emotionally charged nature of the process, employees walk away 
with a feeling that they were discriminated against because of their age, race, sex, national origin, 
religion, or disability.  If an ex-employee initiates a wrongful discharge claim, the time, legal fees 
and negative publicity associated with defending such a claim can be draining on the company 
and its management.  The assertion of these types of claims may also have a negative impact on 
the morale of the remaining employees.

To reduce the risk of a claim being made, many companies make it a standard practice to offer 
severance packages to their departing employees.  The benefits provided by the employer, as a 
part of the severance package, are provided in exchange for a full release (waiver) of liability for all 
claims which the ex-employee may assert connected with the employment relationship. 

Q: As an employer, what benefits do I have to provide as part of a severance package? 

A: There are really no specific benefits or dollar amounts that a company must offer to an ex-
employee to make the Severance Agreement enforceable. The ex-employee must be getting 
something of value from the company that he/she was not already entitled to.  Thus, an employer 
cannot offer to pay accrued but unused vacation time to an ex-employee, as consideration for the 
release, if company policy is to pay an employee their accrued but unused vacation time at the 
time of separation. 

Q: What are some examples of typical benefits that companies may offer to an ex-employee 
in exchange for their waiver?  

A: Examples of common benefits offered to departing employees as part of a Severance 
Agreement are as follows:  (i) cash payments; (ii) agreeing not to contest unemployment benefits; 
(iii) agreeing to provide positive or neutral recommendations to prospective future employers; 
(iv) paying for job placement services; and (v) paying COBRA benefit premiums for a specified 
period of time. 

Q: Are the terms and conditions of a severance agreement typically negotiated by the 
company and the ex-employee?  

A: With high level executives, it is not uncommon for the terms and conditions of a Severance 
Agreement to be negotiated between the employee and the company and their respective legal 
counsel.  With lower level employees, it is typical to provide the Severance Agreement on a take 
it or leave it basis. 
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Q: What types of claims should the company be certain to specifically list as part of the 
waiver?

A: All claims related to any type of discrimination based upon a protected class should be 
specifically mentioned as being waived by the employee as part of the Severance Agreement.  
They include the following: age, race, sex, national origin, religion, or disability.  It is also prudent 
to include sexual orientation on the list, even though it is not officially a protected class for federal 
purposes.   

Q: What are the additional rules that must be complied with if the company is going to 
obtain a valid waiver of an age discrimination claim?  

A: In order for a waiver of an age discrimination claim to be valid, the federal government has 
indicated that a number of additional requirements must be satisfied as it relates to the Severance 
Agreement.  The requirements include all of the following: 

• the Severance Agreement must be written in a manner that can be clearly understood;

• the waiver portion of the Severance Agreement must specifically refer to rights that the 
employee has under the Age Discrimination in Employment Act and the Older Workers 
Benefit Protection Act;

• the Agreement must advise the employee in writing to consult with an attorney before 
accepting the Severance Agreement;

• the Severance Agreement must provide the employee with at least 21 days, from the date 
that the final Severance Agreement is provided, to consider the offer;

• the Severance Agreement must provide the employee with 7 days to revoke his acceptance 
of the Severance Agreement; 

• the Severance Agreement must not include rights or claims that may arise after the date on 
which the waiver is executed; and

• the Severance Agreement must be supported by consideration in addition to that to which 
the employee is already entitled. 

Q: What if a severance agreement is signed but is found not to satisfy all of the mandatory 
elements with regard to waiver of the age discrimination claim?  

A: The wavier will be invalid and the employee will be able to commence an action against the 
Company for age discrimination. 

Q: The 21 day rule and the 7 day rule seem very complex - is there any way to simplify or 
avoid these rules?  

A: The 21 day and 7 day rule are strict requirements.   If a company fails to adhere to these rules, 
it may run the risk of invalidating the waiver regarding the age discrimination claim.  A rule of 
thumb is that the Severance Agreement becomes effective on the 8th day following the date of 
the employee’s unrevoked signature on the Severance Agreement.

This has been prepared for informational purposes only. It does not contain legal advice or legal opinion and 
should not be relied upon for individual situations. Nothing herein creates an attorney-client relationship between 
the Reader and Reminger. The information in this document is subject to change and the Reader should not rely on 
the statements in this document without first consulting legal counsel.
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