
Private Financing

During the recent recession, it is unquestioned that lending institutions have tightened their reigns 
with regard to their lending dollars. In fact, the increased lending criteria that has been put in 
place has made it nearly impossible, in some circumstances, to obtain financing to fund real estate 
transactions, sales of businesses, and purchases of major capital equipment. Many transactions 
which would have routinely been financed through traditional lending vehicles a decade ago, are 
now being denied because of such things as: (i) a lack of the requisite down payment amount; (ii) a 
lack of credit history; (iii) a lack of operational history; or (iv) a lack of sufficient collateral to secure the 
loan. In these situations, the only way to move forward with the contemplated transaction is if the 
seller agrees to privately finance the deal or in other words “carry the lending paper” and act like the 
bank for the transaction. Faced with the alternative of not finalizing the contemplated transaction, 
or going through with the transaction and assuming the risks of private financing, many sellers have 
little choice but to elect the private financing route. 
 
Q: WHAT TYPES OF TRANSACTIONS ARE BEING CONSUMMATED THROUGH THE USE OF 
PRIVATE FINANCING?

A: All types of commercial transactions are using private financing, including: (i) real estate 
transactions; (ii) the sale of businesses; (iii) the sale of major capital equipment; and (iv) capital 
improvements.

Q: YOU SAY THAT LENDING INSTITUTIONS AND BANKS HAVE INSTITUTED STRICTER LENDING 
CRITERIA, THUS MAKING IT MORE DIFFICULT TO OBTAIN LOANS, WHAT ABOUT SBA OR 
OTHER GOVERNMENT BACKED LOANS?

A: All lenders across the board have increased their lending criteria. The SBA in particular has 
become increasingly critical and there are several additional mandates which are necessary in order 
to be approved for an SBA loan.

Q: PRIVATE FINANCING SOUNDS RISKY FROM THE STANDPOINT OF THE SELLER, WHAT 
TYPES OF THINGS CAN A SELLER DO TO MINIMIZE THEIR RISK?

A: It is risky. Typically, a seller would want traditional bank financing so they get all of their money 
up front and no longer have to worry about future events of default. Unfortunately, if traditional 
financing is not an option, a seller may have little choice but to finance the transaction themselves. 
The seller can take all of the risk mitigation measures that a traditional lending institution would 
take, including the following: (i) requiring a sizeable down payment; (ii) mandating that the 
purchasers provide personal guarantees; and (iii) obtaining appropriate collateral to secure the loan 
which would be able to be seized by the seller in the event of default in the payment obligations.

Q: CAN A TRANSACTION BE FINANCED PARTIALLY THROUGH A TRADITIONAL LENDING 
INSTITUTION AND PARTIALLY THROUGH PRIVATE FINANCING?

A: Absolutely, and in many circumstances, this hybrid approach is what ultimately happens. In 
these situations, it is important to understand that the traditional lending institution will always 
mandate that their lien position on the collateral be superior to the holder of the private financing 
commercial paper. In other words, the private financer’s rights will be subordinated or inferior to 
the lending institution and, in an event of default, the lending institution would be able to exercise 
all its rights first.

Corporate and General 
Business

Reminger provides the representation 
of both privately held as well as publicly 
held corporations and business entities 
and includes a diverse local, national and 
international client base. 

We provide full service representation 
in the corporate, business, real estate, 
tax and financing practice areas. Our 
group is comprised of over 20 lawyers, 
with representatives in each of our firm’s 
offices. Our firm has extensive experience 
in mergers and acquisitions, sales and 
divestitures, leveraged buyouts, contract 
negotiation, shareholder agreements, 
and representation regarding personnel, 
labor and employment law issues. We 
regularly serve in the role as general 
counsel for our closely held business 
clients. Our practice also includes dealing 
with corporate governance issues, entity 
planning and income tax planning for 
our business clients. We work closely with 
our Firm’s Commercial Litigation Group 
and the Employment and Labor Law 
Group in providing dispute resolution 
services for our business clients, which 
includes mediation and arbitration 
services, as well as representation in trial 
courts at all levels. We also work closely 
with our Firm’s Estate Planning Group in 
providing succession planning, income 
tax planning and estate tax planning for 
our closely held business clients. 

For more information, please contact:

James Peters
Corporate/General Business Chair
jpeters@reminger.com
Direct Line: 419-609-4235
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 For any questions regarding private financing, contact a member of our Corporate and General Business practice group.

This has been prepared for informational purposes only. It does not contain legal advice or legal opinion and should not be relied upon for individual 
situations. Nothing herein creates an attorney-client relationship between the Reader and Reminger. The information in this document is subject to change 
and the Reader should not rely on the statements in this document without first consulting legal counsel.
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