
 

 

 

 
 
In Cwynar, Thaddeus Cwynar made a Public Records Request to the Jackson Township Board of Trustees for the “complete personnel files” of certain Jackson Township police 
officers.  After receiving certain documents, Cwynar requested additional records, and then received 51 additional pages from a third-party “anonymous” source.  Finally, another 
third party made a similar Public Records Request.  This third party received 20 documents, comprised mostly of performance evaluations of certain police officers, which were 
not given to Cwynar.  Cwynar then filed an action with the trial court alleging violations of Ohio’s Public Records Act, R.C. §149.351, which states that all records are the property 
of the public office concerned and shall not be removed, destroyed, mutilated, transferred or otherwise damaged or disposed of, in whole or in part.  Under the Ohio Public 
Records Act, a person who is aggrieved by the removal, destruction, mutilation, or transfer of public records in violation of the Act, is entitled to recover $1,000 for each violation, 
and an award of reasonable attorney’s fees.  The $1,000 statutory award is based upon the number of records destroyed and not the number of requests made. 
 
The Supreme Court of Ohio has interpreted a violation of R.C. §149.351 as, “any attempted or actual removal, mutilation, destruction, or transfer of or damage to a public record 
that is not permitted by law.”  Kish v. Akron (2006), 109 Ohio St.3d 162.  In any Public Records Act action, the court must first determine whether the record at issue is a public 
record as defined by the Public Records Act, and then whether the public records were actually removed, destroyed, mutilated, transferred, or damaged.   
 
The Court in Cwynar further clarified what constitutes actual removal, destruction, mutilation, transfer or damage to public records.  The Court held the complaining party must 
show the government agency intended to thwart the public’s access to governmental records.  The Court also held there is no violation of the Act when the documents were 
provided to a third party, and the complaining party ended up in possession of the requested public documents.  In Cwynar, this occurred when a subsequent request by a third 
party uncovered additional documents.  The Court clarified that a violation only occurs when the evidence shows the government agency no longer has possession of the 
documents.  Therefore, it is not sufficient to show that the government agency failed to produce the requested documents, the complaining party must also show the government 
agency is no longer in possession of the requested documents. 
  
The Court in Cwynar further upheld an award of attorney’s fees where there was no evidence of malice or ill-will.  Under the Act, the standard for an award of attorney fees is 
whether the public will benefit from the action, and whether the government agency acted reasonably and with good faith.  In Cwynar, the Appellate Court upheld the award of 
attorney’s fees based upon the government agency’s careless record keeping, which violates the public policy behind the Ohio Public Records Act.  The court further held that 
the public benefited from the action brought by the complaining party because the government agency had begun to reorganize and improve its record keeping as a result of the 
action.   
 
In light of the decision in Cwynar, a governmental agency will be found in violation of the Ohio Public Records Act if a complaining party can show the existence of a public record 
that is no longer in the possession of the governmental agency.  Furthermore, the complaining party need only show careless record keeping by the governmental agency, and 
not a malicious intent, in order to be awarded attorney’s fees in pursuing a violation of the Ohio Public Records Act.  This Appellate decision places further emphasis on a 
governmental agency’s record keeping practices, and the importance of being extra vigilant in responding to public records requests.   
 
For further information regarding the practical impact of this decision, or the Ohio Public Records Act in general, please call one of our Government/public Entity Liability Practice 
Group Members below. 
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Under Ohio’s Public Records Act, it is imperative that government agencies fully respond to a citizen’s public records requests.  An Ohio 
Appellate Court has now placed further emphasis, not only on producing the requested records, but how those records are maintained by the 
government agency.  If a government agency is found to have violated the Public Records Act, the Court will look at their record keeping 
practices in deciding whether to award attorney fees.  The 5th District Court of Appeals, in Cwynar v. Jackson Township Bd. of Trustees, clarified 
what constitutes a violation of the Public Records Act, and held that careless record keeping violates the public policy behind the Public Records 
Act, and would entitle the requesting party to attorney’s fees.   
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