
Oral Argument - Can the Appellate Oral 
Argument Determine Whether You Win or Lose 
Your Case?

Is oral argument an effective tool or even critical to the success of your case on appeal?  

Most appellate courts require comprehensive briefs with detailed citation to the record and 
appropriate authority. Most appellate practitioners know and understand the importance of a well-
conceived and meticulously prepared brief. Several appellate jurisdictions prepare “bench briefs” 
prior to oral arguments which are synopsized based on the briefs submitted by the parties. And while 
some jurisdictions may provide time limitations for appellate opinions after a matter is submitted for 
decision, there exists no rule or requirement that appellate judges must have their mind made up 
prior to oral argument. In fact, most appellate practitioners believe that the opposite is true; i.e., that 
an oralist can sway the appellate judges based on the strength of the presentation at oral argument. 
Well, how can that be?  

Oral presentation of the appeal is the litigant’s only opportunity to engage the appellate panel in 
a discussion about the merits of the appeal as presented in the brief. It is the appellate advocate’s 
sole opportunity to listen to the appellate panel and gauge the bench’s mental impressions in 
approaching a case. Depending on the complexity of a case or issue, the argument process can 
present an opportunity to refocus an issue for the bench, clarify misconceptions in the law or record, 
or teach the judge the framework for approaching your precise legal issue on appeal.  

An effective oral presentation may help persuade dissenters to agree with those appellate judges 
who support your view of the case. Often times, it is not difficult to determine a judge’s sticking point 
or difficulty with your side of the case. In this situation, as Justice Scalia once put it, oral argument 
“[g]ives counsel his or her best shot at meeting my major difficulty with that side of the case. Here’s 
what’s preventing me from going along with you. If you can explain why that’s wrong, you have me.” 
(Stephen M. Shapiro, Questions, Answers, and Prepared Remarks, 15 Litig. 33, 33 (Spring 1989), citing 
This Honorable Court (WETA 1988 TV broadcast)).  

Although each particular appeal varies, most judges will tell you, and most appellate advocates 
believe that the oral argument is your last chance to win your appeal by convincing the court of 
your side based upon a strong oral presentation. “[M]any judges find that the opportunity for a 
personal exchange with counsel makes a difference in the result. * * * This aspect of oral argument 
- the chance to make a difference in the result - is extremely valuable to litigants.” Moles v. Regents 
of the Univ. of California (Cal.1982), 32 Cal.3d 867, 782, 654 P.2d 740. Hopefully courts and appellate 
practitioners will continue to see oral argument this way. 
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