
What is the Issue with the Issue?

Some say the statement of the issue in an appellate brief is the most important paragraph. It is designed 
to focus the court’s attention on what the parties want the court to decide. So why do so many put the 
boilerplate word “whether” in front of a sentence and leave the statement of the issue behind?  

A well written statement of the issue is hard to write. It must succinctly summarize the entire case in 
a handful of words. It forces the writer to stop and think about the big picture and what the issues 
are on appeal. It can be especially difficult for the attorney who tried the case because the issues at 
trial are not necessarily the focus of the appeal. Thus even if trial counsel oversees an appeal, it can be 
more productive and efficient to have an attorney experienced in appellate advocacy examine the 
issues and offer a new perspective on how to win the case on appeal.  

A movement exists among writers to change the structure and content of the statement of the issue. 
The Ohio Ninth District Court of Appeals, in particular, has rewritten its Local Appellant Rule 7(B)(4) 
to address how to write an issue. Citing Bryan Garner, the author of The Elements of Legal Style, 184 
(2002), the Ninth Appellate District encourages a statement of the issue to contain several sentences 
in a paragraph format of 75 words or less. In fact, the Ninth Appellate District proposes the following 
format: 

• Sentence One: A legal premise.
• Sentence Two: Facts demonstrating why the legal premise is applicable.
• Sentence Three: Close with a question - that does not begin with the word “whether”. 

The concept of a lengthier issue that incorporates the relevant facts and legal principal may seem like 
a novel idea. When executed properly, however, it sets the stage for the entire brief. 

So how does one balance the law, succinct facts, and the subtle art of persuasion in 75 words or less? 
With today’s technology forcing us to tweet and text within a small number of characters, we should 
be conditioned to succeed at this task. As lawyers, however, we tend to expand on everything we say. 
Bryan Garner also provides excellent practice pointers on a writer’s struggle to master framing the 
issue with the following: 

(i) You must not try to cram everything into one sentence. Use separate sentences.  

(ii) You must hold each issue to 75 or fewer words. (Otherwise, you’ll lose focus and readers will lose 
patience.) 

(iii) You must interweave facts into the issue - and keep them in chronological order.  

(iv) The last sentence, which ends with a question mark, must flow directly from what precedes it. But 
remember that everything in the 75 word statement makes up the issue. 

Bryan A. Garner, The Elements of Legal Style, 184 (2002). 

The statement of the issue is your first opportunity to persuade the person deciding your case. 
Don’t make that person work hard to understand your issue or worse yet, have to re-read it just to 
understand your point. Write and re-write your issue, read it out loud, edit, revise and have a non-
lawyer read it for feedback.
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Like everything in life, how to frame a statement of the issue and whether to use multiple sentences 
and incorporating facts is a subjective writing style. It should be considered on a case-by-case basis. If 
the case is a simple slip and fall, a one sentence issue may be better and well received by the audience. 
Consider the case and who will be reviewing your brief. For complex cases, or cases in jurisdictions 
with specific requirements an issue following the suggestions of Bryan Garner or the Ninth District 
Court of Appeals should be explored in the brief writing process. At a minimum, consider the issue 
with the statement of the issue when drafting an appellate brief. 
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