
Don’t “Go Green” On Appeals - Recycling Is Not 
Always a Good Idea

In an appeal, an Appellant has an inherent incentive to re-examine the arguments that were 
unsuccessful at the trial court level. An Appellant will instinctively re-examine his arguments and 
seek additional legal authority to support his position. He may also re-visit the facts in the record to 
strengthen his presentation on appeal.  It is a fact of life that when you lose, you re-examine and seek 
to improve.

In contrast, there is no such natural incentive for an Appellee at the trial court level. Many times there 
is a tendency to believe that if the positions argued originally resulted in a win they will be sufficient 
for the Court of Appeals purposes as well. Recycling is seen as a cost savings. From a perception 
standpoint, the idea is that the original work product was “complete” and “thorough” when filed. 
These motivations can create a trap, which decreases the likelihood of successfully preserving the 
original favorable outcome. It would be akin to having a “re-match” in an athletic endeavor and not 
improving the original game plan. Any coach will tell you it is harder to beat an opponent a second 
time and while you still play to your team’s strengths, there is always a need to re-visit and improve 
on the original game plan. 

There are certainly cost savings related to the old adage, “don’t recreate the wheel”.  Nevertheless, 
an additional investment should be made in refining positions, and in confirming that the analysis 
is conveyed in the most convincing manner possible.  It is important to respond to any new focus 
or emphasis raised by the Appellant. This goes beyond adding responses to issues or arguments 
raised for the first time on appeal. It is important to also revisit the tone and emphasis in the new 
brief so the filing is responsive to any more subtle changes in how the issues have been framed. This 
investment in addressing the nuances of the appeal are not a waste of prior work, but added capital 
to protect the prior investment in obtaining the original ruling.

One should not consider the reworking of legal analysis and arguments for an appeal as an indication 
that the original work product was incomplete, unfinished or inadequate. A fresh review of the 
arguments and evidence is what an Appellant uses to counterbalance the inherent advantage 
an Appellee enjoys in supporting a prior ruling.  Improving on a prior game plan should not be 
misinterpreted as a criticism of the original successful work product. It is, instead, an effort to re-
evaluate and address further buttress quality work product used to obtain the original favorable 
ruling.

Reminger’s Appellate Practice group understands the challenges faced in preserving a judgment. 
Our appellate attorneys treat the prior work product with respect and work in conjunction with 
counsel involved in obtaining the original judgment. Utilizing an appellate team to defend the 
original ruling can be done in a cost effective manner while yielding a product which maximizes 
chances for continued success on appeal.
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