
Accounting Malpractice and the In Pari Delicto 
Defense

With regulators, bankruptcy trustees, and plaintiffs’ lawyers on the lookout for corporate fraud 
and deep pockets to collect from, accounting professionals are faced with an increased risk of 
litigation.  In this regard, it is important to understand what legal defenses may be available, 
especially those which provide the potential for an early dismissal of claims.  The in pari delicto 
defense — which bars claims by plaintiffs who are in equal fault with defendants — is one such 
defense, and recently provided the basis for dismissal of claims against KPMG LLP (“KPMG”) in 
Kirschner v. KPMG, 938 N.E.2d 941 (N.Y. 2010). 

In Kirschner, the court held that claims brought by a Litigation Trustee on behalf of then-bankrupt 
Refco were barred by the in pari delicto defense.  Prior to filing for bankruptcy, Refco disclosed 
that its president and chief executive officer had orchestrated a succession of loans, which hid 
hundreds of millions of dollars of the company’s debt from the public and regulators, thus 
creating a falsely positive picture of Refco’s financial condition.  After this fraud was disclosed, 
Refco’s stock plummeted and the company eventually filed for Chapter 11 bankruptcy. 

In Refco’s bankruptcy proceeding, the court established a Litigation Trust, which authorized a 
Trustee to pursue claims possessed by Refco prior to its bankruptcy filing.  Charged with this 
authority, the Litigation Trustee filed suit against Refco’s accounting firm, KPMG, for allegedly 
aiding and abetting Refco in its corporate fraud.  After the case was removed to the Southern 
District of New York, KPMG moved to dismiss the Litigation Trustee’s claims.  The District Court 
granted the motion.  On appeal, the issue was whether the Litigation Trustee’s claims were 
properly dismissed by virtue of a bankruptcy rule akin to the in pari delicto defense (i.e., the 
Wagoner rule).  

After the issue was certified to the Court of Appeals of New York, the court held that the claims 
against KPMG were properly dismissed.  Specifically, the court reasoned that the doctrine of in 
pari delicto mandates that courts will not intercede to resolve disputes between two wrongdoers.  
The in pari delicto doctrine is an equitable defense, which literally means “in equal fault,” and is 
rooted in the common law notion that a plaintiff’s recovery may be barred by his own wrongful 
conduct.  The court found that the Litigation Trustee was imputed with Refco’s fraud because 
he brought claims on behalf of the fraudulent company.  Based on this rule of imputation, the 
Litigation Trustee was seen to be “in equal fault” or in pari delicto with KPMG.  Accordingly, the 
court held that the Litigation Trustee’s claims against KPMG were barred.  

This recent decision by the high court of New York reinforces the well-recognized in pari delicto 
defense, which provides additional protection to accounting firms and professionals in cases 
involving corporate fraud.  

If you have any questions or need additional information, please feel free to contact Financial 
Serivces Professional Liability Chair Andrew J. Dorman, Brian P. Nally, or a member of Reminger’s 
Financial Services Professional Liability practice group.  

This has been prepared for informational purposes only. It does not contain legal advice or legal opinion and 
should not be relied upon for individual situations. Nothing herein creates an attorney-client relationship between 
the Reader and Reminger. The information in this document is subject to change and the Reader should not rely on 
the statements in this document without first consulting legal counsel.

Financial Services 
Professional Liability

The Financial Services Professional Liability 
Practice Group handles claims and disputes 
facing a number of professionals, including 
accountants, accounting firms, actuaries, 
banks, and bankruptcy consultants.

In addition to the formation, dissolution 
and transactional needs of its clients, 
Reminger is uniquely positioned to handle 
the regulatory, litigation and arbitration 
disputes of its clients before state and 
federal courts, FINRA and other state 
regulatory agencies.

For more information, please contact:

 

Andrew J. Dorman
Financial Services Professional Liability Chair
adorman@reminger.com
Direct Line: 216.430.2169

Brian P. Nally
bnally@reminger.com
Direct Line: 216.430.2106

Akron • Cincinnati • Cleveland • Columbus • Sandusky • Toledo • Youngstown • Ft. Mitchell • Lexington • Louisville

April 7, 2011

e-newsletter

Reminger Co, LPA | 1400 Midland Bldg. 101 Prospect Ave. W., Cleveland, OH 44115                                      THIS IS AN ADVERTISEMENT  


