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 W h a t a n E m p l o y e r N e e d s t o   
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I. The Amendments 
to the ADA: What 

an Employer Needs 
to Know  

Starting Points/Resources: 
42 U.S.C. §12112 

www.ada.gov 
www.eeoc.gov/laws/
types/disability.cfm 

 
 

 
 



ADA Overview 
� The ADA protects current employees and applicants 

from disability-based discrimination in all aspects of the 
employment relationship (hiring, firing, compensation, 
training, etc.). 

� The ADA does not require employers to give preference 
to employees or applicants with disabilities. 

� The ADA does require employers to make “reasonable 
accommodations” for employees or job applicants with a 
disability, unless doing so would cause significant 
difficulty or expense for the employer. 

 



Effects of the ADA Changes 
�  The ADA Amendments Act went into effect on January 

1, 2009. 
�  Prior to the amendments, many courts were reluctant to 

provide discrimination protection for certain types of 
impairments (e.g., diabetes, M.S., and depression). 

�  The ADAAA significantly broadened the definition of 
the kinds of impairments that qualify as “disabilities” 
under the ADA. 

�  This expanded the number and scope of employees 
who can now claim a disability. 

�  The Act has also substantially impacted the kinds of 
disability accommodations an employer must make. 



Legal Aspects of the ADAAA 
�  Requires courts to construe the ADA in favor of broad 

coverage for individuals under the act. 
�  Prohibits consideration of mitigating or ameliorative 

measures (such as medication, prosthetics, and low vision 
devices) in determining whether an individual has a 
protected disability. 

�  Defines “major life activities” more broadly. 
�  Individuals may qualify as “disabled,” even if their 

impairments are episodic or in remission, provided the 
conditions would substantially limit a major life activity 
when active. 

�  There are three types of protected “disabilities” under the 
ADAAA: (1) a physical or mental impairment that 
substantially limits one or more of an individual’s “major 
life activities”; (2) a condition the employer “regards as” a 
disability; and (3) a history/record of having a disability. 



 
 
 

Expansion of “Major Life Activities” 
Under the ADAAA 

� Caring for oneself; 
� Performing manual tasks; 
� Seeing and hearing; 
� Eating, sleeping, walking 

and standing; 
� Lifting and bending; 
� Speaking and breathing; 

� Learning, reading, 
concentrating, and 
thinking; and 

� Working  

Physical or mental impairments that substantially limit one or more 
“major life activities” qualify for protection under the ADAAA.  
These activities may include: 



 
“Major Life Activities” Include Major 
Bodily Functions 

� Functions of the immune 
system; 

� Normal cell growth; 
� Digestive functions; 
� Bowel and bladder 

functions; 

� Neurological; 
� Brain; 
� Respiratory functions; 
� Circulatory functions; 
� Endocrine functions; 
� Reproductive 

 
Physical or mental impairments that substantially limit major 
bodily functions also qualify for protection as “disabilities” 
under the ADAAA. These bodily functions include: 



A “Regarded As” Disability 

� The ADAAA still requires that the employee establish 
that he or she has been discriminated against because of 
a perceived physical or mental impairment; 

� But protection might not apply to temporary or minor 
impairments which are expected to last less then 6 
months. 

Under the ADAAA, an individual also qualifies for 
disability discrimination protection when the 
employer perceives that the individual is disabled, 
whether or not the individual could actually meet 
the “disability” definition. 



 
What the ADAAA Means for 
Employers 

�  The Act shifts the analysis from defining “disability” to 
addressing accommodation needs. 

�  A variety of physical and mental impairments, 
including conditions controlled by medication, must 
now be considered ADA-covered disabilities. 

�  Employers must engage in an interactive process for 
discussion of accommodation requests. 

�  Comprehensive return to work programs, which 
harmonize with accommodation processes, are 
important. 

�  Written job descriptions (including attendance 
expectations) are essential. 

�  Consider whether these expanded definitions require 
changes to policies, procedures and benefits. 

�  Additional questions? 



II. Recent Trends 
in ADA 

Litigation 



New Frontiers for ADA Litigation 

� Employer-required medical examinations/
psychological evaluations 

� Employees or applicants who have mental 
health disorders 

� Employees or applicants who are obese 
� Employees or applicants who have HIV/

AIDS 



Employer-Required Medical 
Examinations/Psychological 
Evaluations 
�  Under the ADAAA, employers cannot require an employee or 

applicant to submit to a medical examination or make 
inquiries of the individual as to whether the individual has a 
disability, unless the exam is shown to be job-related and 
necessary to the business. 

�  The Sixth Circuit has construed this prohibition to include 
“psychological counseling.”  Kroll v. White Lake Ambulance, 691 
F.3d 809 (2012). 

�  This does not include personality tests, unless they are capable 
of identifying a mental health disorder or its precursors. 



Employees or Applicants with Mental 
Health Disorders 
�  The number of ADA employment-related lawsuits has risen 90% over 

the past 5 years. 
�  One in four adults (57.7 million Americans) experiences a mental health 

disorder each year. 
�  The ADAAA and EEOC regulations define “mental impairment” 

broadly to include: “intellectual disability, organic brain syndrome, 
emotional or mental illness, and specific learning disabilities.” 

�  However, common personality traits, such as quick temper or poor 
judgment, do not qualify under the definition. 

�  The EEOC files numerous lawsuits each year against employers 
alleging discrimination against employees/applicants with mental 
health disorders. 

�  Often, successful plaintiffs in these types of lawsuits have recovered 
significant punitive damage jury awards based on the gravity of the 
complaints. 



Employees or Applicants with Mental 
Health Disorders (cont.) 
�  A Kentucky federal judge held that an employee’s “episodic” bipolar disorder 

and anxiety were “disabilities” protected under the ADA, but that the employer 
did not fail to accommodate him during initial drug testing when it required 
him to remain inside a small room pending his results and did not know of the 
impairment.  Gesegnet v. J.B. Hunt Transp., Inc. (2011). 

�  Instructing an employee to seek counseling may signify to a court that the 
employer “regards” the employee as disabled, thus triggering protection under 
the ADA.  Kagawa v. First Hawaiian Bank (2011). 

�  Supervisors should be trained to refrain from inquiring or making comments as 
to an employee’s mental or physical disability. 

�  Address problems objectively/neutrally (e.g., “You’ve been late three times this 
week.” or “We’ve received complaints of outbursts toward co-workers.”). 

�  However, an employer would still be within its rights to terminate or refuse to 
hire an employee with a mental disability when the disability makes the 
employee incapable of performing an essential job function even with 
reasonable accommodation. 



Employees or Applicants with 
Mental Health Disorders (cont.) 
�  How do you determine whether the employee has asked for an 

accommodation for a mental health disorder? 
�  An employee’s comment to a supervisor that he or she was feeling 

depressed could be construed as a request for accommodation if it 
was within the context of requesting time off, shorter hours, or 
different workplace conditions (such as office with a window). 

�  Employers are not required to change an employee’s supervisor as a 
reasonable accommodation, even if that supervisor is allegedly the 
one causing the heightened anxiety or stress. But, it might be 
reasonable to accommodate the employee by asking the supervisor to 
adjust his or her methods.  Larson v. Comm. Of Va., D.O.T. (2011). 

�  Employers are not required to create an entirely new position for the 
employee as a reasonable accommodation.  Otto v. City of Victoria 
(2012). 

�  If an employee has missed team meetings because of attending 
therapy sessions, it is reasonable to provide advance notice of the 
meetings so the employee can seek to reschedule the therapy 
sessions. 



Obesity 
�  In June 2013, the American Medical Association (AMA) 

declared that obesity is a disease. 
� The EEOC now considers morbid obesity to be a 

disability protected under the ADA. 
� An objective benchmark for obesity has been used in the 

EEOC’s Interpretive Guidance, stating that bodyweight 
more than 100% over normal qualifies as an impairment. 

�  In a recent EEOC administrative case, the Commission 
found that an employer had discriminated against one of 
its employees in violation of the ADA when it perceived 
the employee as being substantially limited in her ability 
to walk or work based on her obesity.   



Employees/Applicants with 
HIV/AIDS 

�  The EEOC regulations consider HIV infection/AIDS to be a 
qualifying disability for discrimination protection under the ADA. 

�  The Department of Justice strongly pursues claims alleging disability 
discrimination involving employees infected with HIV/AIDS. 

�  As a result, employers should be cognizant that they may not inquire 
as to whether an individual has HIV/AIDS and cannot take any 
action if subsequently discovering the employee has HIV/AIDS. 

�  “Requiring the ability to perform ‘essential job functions’ assures that 
an individual with a disability will not be considered unqualified 
because of his or her inability to perform marginal or incidental job 
functions.” 

�  Reasonable accommodations must be made for employees with HIV/
AIDS, for example: permitting an employee with no remaining sick 
leave to take longer lunch breaks and work later so that he or she can 
attend monthly doctor visits; providing cashier employees with a 
stool if they are required to stand for long periods of time; or allowing 
employees under treatment for HIV/AIDS to work from home to deal 
with bouts of nausea related to the treatment. 



Recommendations 
�  Train managers, supervisors, and HR personnel to 

recognize that a variety of conditions may qualify for 
disability discrimination protection under the ADA, and 
teach them how to respond/recognize when an employee 
makes a request for accommodation. 

�  Prepare attendance and leave policies and integrate them 
into written job descriptions to allow flexibility for 
employees with disabilities. 

�  Create and update written job descriptions that accurately 
reflect each position’s qualifications and essential job 
functions. 

�  Consider preparing and adopting an “accommodation” 
policy/procedure for handling and reviewing requests for 
disability-based accommodations. 



III. Working with 
Employees with 

Disabilities 



Attendance Issues 
�  The key components of addressing a situation where an employee has 

attendance issues and is also subject to ADA protection by virtue of his or her 
disability: (1) have an attendance policy in writing and regularly enforced; (2) 
create an accommodation request procedure; (3) be willing to engage in an 
interactive discussion with employees regarding accommodation needs and the 
employee’s essential job requirements. 

�  Attendance policy: Having an attendance policy that informs all employees of 
the importance of being at work when scheduled and on time establishes the 
essential job requirements of each position.  

�  Request procedure:  Having an accommodation request procedure provides 
employees with a formal avenue for requesting accommodation and takes 
pressure off of supervisors to interpret complaints as requests for accomodation.  
Additionally, it ensures that a reasonable process is used to evaluate an 
accommodation request from disabled employees. 

�  Interactive discussion:  Staying engaged with the employee towards finding a 
solution to the workplace problem demonstrates “reasonableness in seeking an 
accommodation. 

�  Danger area: Any action that might appear to be a pretextual reason for refusing 
to hire or discharge a disabled employee should be avoided. 



Opaque Claims of “Disability” 
�  This issue arises when an employer is informed by the 

employee that he or she has a disability, but the employer 
has doubts regarding whether the employee is actually 
impaired or impaired to the extent claimed by the 
employee. 

�  What can an employer do? 
�  An employer can require that the employee provide 

medical documentation of the disability and the 
limitations resulting from that disability. 

�  However, this should only be done after the employee has 
disclosed to the employer that he or she has a disability 
and seeks accommodation for that disability. 



Scheduled Surgeries 
�  Occasionally known or “regarded as” employees might come to their 

employers and state their intention to miss work in order to undergo a 
surgical procedure. 

�  What should be the approach by the employer in such a situation and 
what questions should the employer ask to evaluate the request? 

�  Does permitting the employee time off for the surgery inhibit the 
employer’s business? 

�  Does providing the time off compromise the “essential job functions” of 
the employee’s position? 

�  Has the employer required the employee to provide medical 
documentation outlining the surgical procedure’s necessity? 

�  Has the employer considered all the possible accommodations and 
evaluated them for “reasonableness”? 

�  If the employer has an “accommodation request” procedure in place, 
did the employee and employer follow it? 



Scenarios & Exercises 
�  Suppose an employee tells one of his supervisors that he is 

depressed. What action, if any, should the employer take? What 
actions should the employer avoid? 

�  Suppose an employee has a known history of back problems, but 
has been managing the pain with medication for years without 
complaint, has asked his employer to transfer him to another 
position in the company that is less labor intensive.  What 
actions should the employer take or avoid? 

�  Can an employer require applicants to submit to a medical 
examination to determine the applicants’ ability to lift a 
minimum of 30 lbs.? 

�  Suppose an employee chronically misses weekly team meetings 
and informs her supervisor that it is because she is undergoing 
physical therapy treatments for her knee.  Can the employer 
terminate the employee? What should the employer take into 
consideration? 


