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Under Ohio workers’ compensation law, an injured worker or an employer has
the right to appeal a final decision of the Industrial Commission into the Court
of Common Pleas. The appealable issue must be a right to participate issue.
Under Ohio Revised Code section 4123.512, regardless of who files the appeal
into court, the injured worker must always be the Plaintiff and carry the burden
of proof and the Employer is always the Defendant.

In 2006, the Ohio Legislature amended Ohio revised Code section 4123.512
thereby requiring an injured worker to seek approval from the employer prior
to dismissing his/her Complaint in the trial court on an employer appeal. This
amendment was in response to the powerless employers that pursued court
appeals on claim allowances or additional allowances. In those cases, the
injured workers would invariably dismiss the Complaint at or near the trial date
and re-file the Complaint one year later under Ohio’s savings statute. Thus, it
would prolong litigation.

Recently, the Eighth District Court of Appeals, in Ferguson v. State, 8th Dist. No.
102553, 2015-Ohio-4499, addressed the issue of whether the provision in Ohio
Revised Code section 4123.512 prohibiting the injured worker from dismissing
an employer appeal in the Court of Common Pleas without the approval of the
employer is constitutional. The Court of Appeals determined that the part of
the law prohibiting the injured worker from dismissing the Complaint while in
court on an employer appeal is unconstitutional.

The injured worker, Shannon Ferguson, challenged the constitutionality of the
portion of the law in the Cuyahoga County Court of Common Pleas. The trial
court agreed with Ferguson noting that the amendment was unconstitutional.
The State of Ohio appealed the decision to the court of appeals. The Eighth
District Court of Appeals determined that the amendment to Ohio Revised
Code section 4123.512 prohibiting the dismissal of employer appeals without
the employer’s consent is unconstitutional and did so on three grounds: (1) it
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violates the separation of powers doctrine between the court system and the legislature; (2) it is a violation of
the Equal Protection Clause because there is no rational basis to strip an injured worker of his/her right to
voluntarily dismiss the Complaint without prejudice with the ability to re-file; and (3) it is a violation of Due
Process.

This is a decision from the Eighth District Court of Appeals, in Cuyahoga County, which means that it is only
controlling in that District. However, it is anticipated that counsel for claimants will lean heavily upon this
decision in other Ohio districts to permit them to voluntarily dismiss their client’s claims in the trial court on an
employer appeal. Ultimately, this ruling means that for claims in Cuyahoga County an injured worker can dismiss
an employer appeal without the employer’s consent. For the other Ohio districts, employers should anticipate
that their court appeals may be dismissed without their consent based upon the Ferguson case. Employers
should be prepared for this and should be prepared to proactively fight the underlying claims administratively
on treatment and compensation issues while the employer appeal is dismissed and re-filed in the trial court.

If you would like a copy of the opinion, or if you have any questions related to matters of Workers’
Compensation, please feel free to contact one of our Workers’ Compensation Practice Group attorneys.
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THIS IS AN ADVERTISEMENT

INJURED WORKER’S INABILITY TO DISMISS AN EMPLOYER WORKERS’ COMPENSATION COURT APPEAL WITHOUT CONSENT FROM THE
EMPLOYER IS RULED UNCONSTITUTIONAL


