
Cleveland | Akron | Cincinnati | Columbus | Evansville | Ft. Mitchell | Ft. Wayne | Indianapolis | Lexington
Louisville | Northwest Indiana | Sandusky | Toledo | Youngstown

WWW.REMINGER.COM

Indiana Law Firm’s Failure to File Tort
Claim Notice Did Not Proximately Cause
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In Indiana, the “trial within a trial” doctrine governs claims of legal malpractice.
Under that doctrine, to prove proximate causation, a plaintiff alleging
malpractice must show that the outcome of the underlying litigation would
have been more favorable had the lawyer not been negligent. The Indiana
Court of Appeals recently reaffirmed the application of this doctrine—finding
that an Indiana law firm was not responsible for its client’s purported “lost
opportunity” when it failed to file a required Notice of Tort Claim.

In 2013, Lucy Mundia’s husband Edward Mwuara had been arrested on
suspicion of violating a protective order against Mundia’s 6-year-old daughter,
Shirley. However, when Mr. Mwuara was arrested, authorities misspelled his
name, and when a deputy prosecutor checked the protective order registry
under the misspelled name, she found no active order. Thus, Mr. Mwuara was
released, and subsequently attacked his wife and daughter, killing the girl.

Mundia hired the Drendall Law Office to represent her in a potential negligence
suit against the city of South Bend and St. Joseph County, but the firm failed to
file the requisite Indiana tort claim notice, thus barring Mundia’s claims.
Mundia filed a legal malpractice action against the firm. A trial was eventually
had, and a jury returned a verdict in Mundia’s favor.

Mundia’s primary argument was that the law firm’s error prevented her from
obtaining a settlement with the public entities. However, the law firm
presented expert testimony that a public entity would not have settled a case
such as Mundia’s when it so clearly enjoyed statutory immunity (as the public
entities did in this matter). Mundia provided no expert testimony to the
contrary. The firm relied upon Mundia’s lack of expert when it filed its motion
on the evidence, which was denied by the trial court.
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The matter was very recently undertaken by the Court of Appeals in Drendall Law Office, P.C. v. Lucy Mundia, 19A-
PL-582. After considering evidence presented at trial, the appellate court found that the jury’s verdict in Mundia’s
favor was clearly erroneous because there was insufficient evidence to prove that the law firm’s failure to file a
tort claim notice proximately caused Mundia to lose the opportunity to settle with the city or county.

In its finding, the Court stated, “Although Mundia’s evidence suggests the possibility of a settlement was not
completely foreclosed, there was no substantial evidence or reasonable inference from the evidence that it was
probable she would have obtained a settlement under these circumstances,” the Court wrote in its reversal. “In
other words, Mundia’s evidence may have proved that she could have gotten a settlement, but it did not prove
that she would have.”

The Court went on to state, “Although the facts of this case are undeniably tragic and Mundia has
unquestionably suffered harm, the law and the evidence in this case do not support her claim for relief. Mundia
has failed to present sufficient, probative evidence on a necessary element of her legal malpractice claim, and
therefore the jury’s verdict in her favor ‘is wholly unwarranted,’” it concluded.

The decision makes for a solid examination of the importance of the element of causation when it comes to legal
malpractice claims. If you have any questions regarding this or other professional liability matters, please
contact any member of our Legal Professional Liability Practice Group.
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