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MARY J. BOYLE, J.:

{91} This appeal: involves a medical malpractice action following a

unanimous jury verdictiin favor of defendant-appellee, Thomas Mucci, D.O.
|
Plaintiffs-appellants, Ly:nn and Raymond Cordova, in their sole assignment of

|
error, argue that the trial court impermissibly refused to excuse juror No. 3 —

|
an internal medicine physician — for cause.
!

l
{92} This appeal ;strikes at the core of our legal system: the jury. The

1
purpose of our jury syste;m 1s to impress upon the community as a whole that a

|
verdict is given in accordance with the law by persons who are fair and

\
impartial. See Powers v, Ohio, 499 U.S. 400, 111 S.Ct.1364, 113 L.Ed.2d 411
|

| . . . ..
(1991). Stated another Yvay, “the quest is for jurors who will conscientiously

;
apply the law and find the facts.” Wainwright v. Witt, 469 U.S. 412, 423, 105

S.Ct. 844, 83 L.Ed.2d 84:1 (1985).
|

{93} The Cordovas claim that they did not receive a fair jury composition
|

i
because the trial court r:efused to remove juror No. 3 for cause, which forced

them to use one of their ithree peremptory challenges to remove her from the

venire and precluded thejm from exercising a peremptory challenge on another
|

prospective juror. They |ask this court to adopt a position that any potential
|

juror, who has specialize}d experience, education, or knowledge about a field of

study at issue in a case, must be excused for cause even if that prospective juror
|

states that he or she will :be fair, impartial, and will follow the law. Not only do

|
l
!
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|
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|
|
\
|

we find the record void o[kf evidence that juror No. 3 would not follow the law or
|

would not be fair and impartial, we also decline to adopt the Cordovas’ position

|
regarding the removal of prospective jurors with challenges for cause.

|
{94} For the reasons that follow, we affirm.

I. Procedural Histbry

A. Nature of tlhe Lawsuit

{915} The Cordovais filed a medical malpractice complaint against several

parties, including Dr. Mﬁucci.1 The Cordovas alleged that Lynn had recently

|

been diagnosed with diverticulitis by her primary care physician. According to
|

the Cordovas, when Lynr‘} later went to the emergency room, she told Dr. Mucci
!

about the diagnosis for diverticulitis, but Dr. Mucci improperly diagnosed and

treated Lynn for irritable bowel syndrome. The Cordovas claimed that Lynn’s

|
!

diverticulitis worsened until her bowel ruptured, necessitating emergency life-

i
i

saving surgery, the removal of 90 percent of Lynn’s large intestine, and leaving

her with a colostomy baé. They asserted that Dr. Mucci’s negligent care and

treatment caused Lynn’sjinjuries for which they sought monetary damages.
1
{6} Dr. Mucci argjued that he met the standard of care in his treatment
|

of Lynn at the emergency room. Dr. Mucci argued that nothing, including

antibiotics or a CAT scan?, would have prevented Lynn’s injuries. According to

|
Dr. Mucci, after he diagnosed Lynn with irritable bowel syndrome in the

'The only defendant-éppellee in this appeal is Dr. Mucci.

!
[
|
|
|




emergency room, she developed an obstruction, which led to a perforation located

on the other side of her bowel from where the diverticula is located. Dr. Mucci

argued that the obstructlion and perforation, which were not present during his

l .
examination of Lynn at the emergency room, are what led to the emergency life-

|
saving surgery and caused Lynn’s resulting injuries.

B. Voir Dire
{97} Thecase proc!:eeded to ajury trial and jury selection began. The case

|

would center around div?erticulitis and irritable bowel syndrome, along with
|

their symptoms, causes, diagnoses, and treatment options.
|

!
{18} During voir|dire, the trial court seated the first set of eight
- |

prospective jurors. Not?bly, several of the prospective jurors had medical

backgrounds: juror No. 1-— a cardiothoracic surgical intensive care nurse; juror
|

No. 3 —aninternal mediéine physician; juror No. 5 — a nurse practitioner with
an anesthesiologist husband; and juror No. 6 — an infectious disease physician.
{99} Attheoutset ‘of the voir dire, the trial court explained the following:

It’s a common experience, however, that no matter how skillful the
examination may be, no matter how extensive its scope, after it is
all over there may lurk in the minds of you some deep-rooted reason
why you cannot be fair and impartial to sit as a juror in this case,
and no question may bring this out.

|
If that’s the case, we want you to speak out frankly so we may be

assured that the jury chosen to try the issues in this case will decide
them fairly and imﬁartially to both the Plaintiff and Defense.

|
i
!
!




\
|
|

{910} The trial court then questioned the prospective jurors individually.
|

Juror No. 3 explained th'lat she had been an internal medicine physician for 20

|

years. The trial court then asked juror No. 3 the following:

Q. Theburden c};f proofis toprove their case, causation, damages,
by a preponderance of the evidence, the greater weight of the
evidence. Can you do that?

|
A. Yes.

|
!
|
* * % I
|
Can you test the credibility or believability of the witnesses?

Yes. |

|

|

Q. Okay. Becal"lse [there are] going to be experts coming in, so
to speak, and you're going to have to weigh their testimony.
Fair enough?

|
|
|

A. Yes.

Any prejudices that you had that you can set aside?
\

Yes.

kk %

here?

|
|
i
I
|
i . . .
Q. Anyreason y('l)u feel you can’t be fair and impartial to anybody
A. No. |

|

\
{911} After the trialll court completed its questioning of the prospective
|

. | . . .
jurors, the Cordovas’ counsel questioned them. The following reflects his
1

I
questioning of juror No. 3:

i
|
|
l
|
|
|
|
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|
|
|

[T]his internlal medicine, area of diverticulitis, irritable bowel
syndrome isjright in your bailiwick in terms of your training
and experience in your day-to-day practice?

Yes. |

!
Can you tell us what training and your experience is with
regards to tﬂe diagnosis and treatment of first diverticulitis?

Um, in term!s of training, internal medicine, I don’t have a
sub-specialty. I'm a primary care physician. In terms of
experience, [ treat both through the hospital as well as at the
hospital.

|
|

|
The thing is you heard from the Judge when he was reading
to you about,the lawsuit, a primary care physician actually
diagnosed Lynn Cordova with diverticulitis in the office
setting. Is that something you have ever done, diagnosed
diverticulitis'in the office setting?

|
Yes. :

And]I assume“\ that you've had training through your residency
and experience to do that, to diagnose diverticulitis based on
its clinical syllmptoms and signs in the office?

|
Yes. }
' \

How frequentlly do you see diverticulitis as a diagnosis in your
office based - the office based portion of your practice?

In the office itself it comes up maybe once maybe every two
months. |
!

And based oni;the training that you've received, what are the
signs, symptoms, and manner in which you diagnose
diverticulitis -—

[Dr. Mucci’s counsél objected and the trial court sustained the

objection.]

»
‘




Q.

|
|

Is there — to your knowledge, is there a difference in the
diagnosis of| diverticulitis in the office setting as opposed to
the emergency medicine or emergency department setting?

[Dr. Mucci’s counjsel objected and the trial court sustained the
objection.] |

Q.

There’s obvijously going to be other doctors who are going to
come and testify with regards to the medical issues in this
case, about the diagnosis and how diverticulitis and irritable
bowel syndrome are diagnosed. Given that you have,
obviously, a }ot of firsthand experience, training and so forth,
are you going to be able to set aside your knowledge and listen
and rely only on the evidence that comes through the records,
or through v&fritnesses, who will be presented throughout the
course of the;trial, or is it going to be kind of hard to set aside
what you actually — what you actually know?

|
I don't thiqk I can set aside my knowledge. It's my
knowledge. |

|
Is irritable bowel syndrome a diagnosis that you make as an
internal medicine doctor?

Yes. (

|

And have you received education, training and on-the-job
experience in the diagnosis of irritable bowel syndrome?

Yes, through Lresidency. No sub-specialty.

Is that a diagposis that you personally make in the office, in
the office setting?

Yes.

Is there anything about the fact that you're a trained
physician in # an internal medicine trained physician, given
that this is a} medical negligence case, before you've heard
really any of ithe facts about the case, just a little bit that
would make you even slightly lean one way or the other in
favor of the patient or in favor of Dr. Mucci?




1

The initial,! when I heard it was malpractice, medical
malpractice| I guess — I guess my initial reaction would be to
sympathize with the physician.

That’s very fair. That’s a natural reaction, is to — is to feel
sympathy. Now, you're going to hear from the Judge later
that sympathy isn’t part of your job. That’s that natural,
human emotion, but you're supposed to set aside your
sympathies for either the Plaintiff or the Defendant in the
case. Do you feel that this, because of the facts — specific
facts of this case, and the fact that it’s a medical negligence
case, do you|feel that it would be hard for you to be totally
impartial to,both sides, given that you are a physician, you
have knowledge about this — you do have knowledge about
the facts of this case? Do you feel that maybe this would be a
hard case for you to sit on and be totally fair and impartial to

both sides? |
|

I think it wo‘,uld be hard. I would try. I would certainly try.

Do you think" maybe there’s probably a better case out there
for you in your experience to sit on than this case?

i
Probably. !
s
|

I'm going to a\‘sk you [juror No. 3] because you are a practicing
physician. Specifically, when it comes to medical, legal cases,
just like this one is, do you have a sense of are most of them

legitimate, some not legitimate? How do you lean?
1

I say — I say most are, some aren’t. I guess you always hear about
— people always talk about the ones that aren’t legitimate that tend
to come up toicourt. Really most are legitimate.

|

|
I got to ask the same question of you, [juror No. 3]. If you
went back to ‘work, and, obviously, people are going to ask
you, what kin‘ld of case did you sit on? And you explained to
them that you found in favor of a patient in that medical

|

|
|
|




negligence case, is that going to be uncomfortable for you,
difficult for you?
|

A. No.
|
* %k !
Q. [Juror No. 3], would you file a medical negligence claim

against a fellow, a fellow physician if you thought that the
doctor was negligent?
|

[Dr. Mucci’s coun$el objected, and the trial court overruled the
objection.]

Q. No.

|
|
%
A.  Why not? }1
Q. It'sjust me. i
{912} After the Cor‘i'dovas’ counsel completed his questioning, Dr. Mucci’s
counsel began questioni:ng the prospective jurors and posed the following

|
question: |
l
The Judge will giljve you the law in Ohio, and it states that

physicians are reqdired to follow the standard of care, okay?

|
l

You will hear testimony from Dr. Mucci, and you’ll hear testimony
from other physicia“ns.

Will all of you hold them to that burden of proving to you that Dr.
Mucci breached the"\ standard of care by demonstrating it through
credible experts? Will everybody hold them to that standard if
that’s what the law [says‘?

None of the prospective j u'\rors, including juror No. 3, responded that he or she

\

could not do so. Dr. Mucci's counsel continued with her voir dire questioning of
\

juror No. 3, and the trial court interjected with a question:

\

|
|




[Counsel]:

[Juror]:

[Court]:

[Juror]:

{913} Juror No. 3 aﬂso revealed that her sister and parents were internal

|

1

l
[A]re you comfortable — nobody is going to ask you to
pretend that you’re not a doctor, but can you take the
testlmony that comes from the witness stand and use

that tp make your decision to be fair to both sides
versus‘r what you already know from your training?

|
Yes. |

|
Can you do that? You heard already from what was
read in the complaint and what Mr. Scott said is that
the cla‘}im 1s going to be antibiotics should have been
given.: And youre going to hear testimony that
antibiotics should not have been given from experts and
from Dr. Mucci. Just what you know from your
practice, do you say to yourself that has to be wrong
because I've heard of people doing that with
diverticulitis? Is anybody saying that as I'm standing
here right now? Because we know that you think just
based on your own experience or your own care of

patientis? You feel like that, [juror No. 3]?

|

No. ]

medicine physicians. Dr./Mucct’s counsel then asked juror No. 3:

Obviously you can set aside your own personal knowledge. You can
refrain from talkmg about this if you're on the jury and use what
you hear in this witness stand to make your decision, right? Fair

enough?

From the record, there is Po indication that juror No. 3 responded that she

could not do so.

{914} After all of this colloquy, at sidebar, the Cordovas challenged juror

No. 3 for cause:

[Counsel]:

‘).

|
l

I would come here and make [a] challenge for cause on
[juror No 3].

|
|




[Court]: I'll deny it.

[Counsel]: The reason for the challenge for cause is that [juror No.
3] indicated in the questioning that she would lean —
she léans in favor of the health care provider [Dr.
Mucc1] in this case based upon nothing more than the
fact that she knows this is a medical negligence case,
and prior to hearing any of the evidence, or testimony,
and she also testified that she herself would not pursue
the meédical negligence case against a fellow colleague
even 1f she believed that she had good grounds to do so.

[Court]: I'll der}y it.
{915} After the tri:al court denied their challenge for cause, the Cordovas

|
used their first peremptory challenge to remove juror No. 8. The Cordovas used

their next peremptory challenge to remove juror No. 6, the infectious disease
{

physician. The Cordovas used their final peremptory challenge to remove the

new juror No. 6, a school |teacher whose husband was a pediatrician and whose

daughter-in-law was a pa{thologist.

|
{916} The trial pro:ceeded, and the jury returned a unanimous verdict in

favor of the defense. x

{917} It is from the itrial court’s denial to excuse juror No. 3 for cause that
|
the Cordovas appeal. Théir sole assignment of error is as follows:
|
The trial court impérmissibly refused to excuse a juror who should

have been dismissed for cause.
-

1
a

|
|
|
|

i
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II. Analysis

A. Standard (llf Review

{918} The Cordovlas rely on R.C. 2313.17(B)(9) and 2313.17(D). They

argue that the standard;of review for a principal challenge to a juror for cause
|

|
under R.C. 2313.17(B)(9) is whether the “weight of the evidence presented to the

court supports its determination that the challenge has or has not been proven.”
The Cordovas concede, f#owever, that an abuse of discretion standard applies
when reviewing a challerilge to a juror for cause under R.C. 2313.17(D).

|
{119} Dr. Mucci argues that an abuse of discretion standard applies when
|

|
we review a challenge 1:0’i a juror for cause under either R.C. 2313.17(B)(9) or

!
2313.17(D). |

|

{920} This court, a;long with others, has held that a ruling on a challenge
|
to a juror for cause, pursuant to R.C. 2313.17(B)(9) or 2313.17(D), will not be

overturned on appeal unless it appears that the trial court abused its discretion.

State v. Dye, 8th Dist. C;uyahoga No. 103907, 2016-Ohio-8044, § 24; see also

Giusti v. Felten, 9th Dis\t. Summit Nos. 26611 and 26695, 2014-Ohio-3115

(challenges to jurors under R.C. 2313.17(B)(9) and 2313.17(D) will not be
disturbed on appeal absent an abuse of discretion); Brown v. Martin, 5th Dist.

|
Fairfield No. 14-CA-31, |2015-Ohio-503 (the trial court did not abuse its

discretion when it denied a challenge for cause under R.C. 2323.17(B)(9));

Westfall v. Aultman Hosp.i, 5th Dist. Stark No. 2015CA00223, 2017-Ohio-1250

|
\
|
|
|
|




|
|

. i . .
(no abuse of discretion for trial court’s denial of challenge for cause under R.C.

2313.17(B)(9)); State v. Kuck, 2d Dist. Darke No. 2015-CA-13, 2016-Ohio-8512
|

(abuse of discretion stan:dard used in determining whether a jury should have
been excused for cause Jnder R.C. 2313.17(B)(9)).

{921} “Abuse of discretion” has been defined as an attitude that is

|
|
unreasonable, arbitrary, 1|or unconscionable. Inre C.K., 2d Dist. Montgomery No.

!

25728, 2013-Ohio-4513,!q 13, citing Huffman v. Hair Surgeon, Inc., 19 Ohio
|

St.3d 83,482 N.E.2d 1248 (1985). To find that a trial court abused its discretion,

(
“the result must be so palpably and grossly violative of fact or logic that it
|

[
evidences not the exercise of will but the perversity of will, not the exercise of

judgment but the deﬁan?e of judgment, not the exercise of reason but instead
|

passion or bias.” Nakofﬁ v. Fairview Gen. Hosp., 75 Ohio St.3d 254, 256, 662

N.E.2d 1 (1996). |
|
{922} We will review the Cordovas’ sole assignment of error using an

{
abuse of discretion standard.

B. R.C.2313.17(B)(9)

{923} The Cordova;ts first argue that R.C. 2313.17(B)(9) is a principal

challenge that prohibits any attempt to rehabilitate by either court or counsel
|

1 A
and that juror No. 3’s answers to the voir dire questions required the trial court

to automatically excuse her for cause. According to the Cordovas, “because she

was a physician and this was a medical malpractice case brought against a

|
|
|
|
|




physician,” juror No. 3 could not be fair and impartial. And the Cordovas assert

that “Juror No. Three clearly indicated that she would not be able to follow the
|

law-when she honestly and frankly stated that she could not set her own medical
|

knowledge aside and relgr solely on the evidence presented.”

{924} At trial, however, when the Cordovas asked the trial court to excuse
I

juror No. 3 for cause, théy did not argue that juror No. 3 would not follow the
|
Rather, their arg;ument focused on the fact that juror No. 3 was an

law.?

internal medicine physician who “lean[ed] in favor” of the defense because “she
|

herself would not pursue\the medical negligence case against a fellow colleague

I
even if she believed she had good grounds to do so.”

{925} Dr. Mucci argues that the Cordovas failed to prove that juror No. 3
|
could not be fair and impartial and could not follow the law: According to Dr.

Mucci, juror No. 3 stated several times that she could be fair and impartial in
|

this matter; that she “cou:ld set aside prejudice and fairly weigh the opinions of

|
the experts, despite her ba“lckground as a physician”; and that she “unequivocally

|
stated that she would be comfortable setting her medical training aside, to take
|

|

|
2 Generally speaking?, “a court of appeals cannot consider an issue for the first
time without the trial court having had an opportunity to address the issue.” State v.
Peagler, 76 Ohio St.3d 496, 5?01, 668 N.E.2d 489 (1996). Because the Cordovas’ appeal
centers around the for-cause challenge to juror No. 3, we will consider the argument
raised now about the juror's alleged inability to the follow the law. We do note,
however, that the trial court did not have this precise argument before it when
deciding to deny the Cordovias’ challenge for cause.
|

|
|
|
|
\
I




the testimony that comes from the witness stand, and to use that to make her

|

decision.”

|
{926} R.C. 2313.1;’7(B) sets forth nine “good causes for challenge to any

l

person called as a juror.;” One of the nine “good causes” is “[t]hat the person
|

‘
|
s |

discloses by the person’s answers that the person cannot be fair and impartial

or will not follow the }law as given to the person by the court.” R.C.
|

2313.17(B)(9). R.C. 2313.17 (C) specifically states that “[e]ach challenge listed

in division (B) of this sect\ion shall be considered as a principal challenge, and its

validity tried by the cou;rt.” We agree with the Cordovas that, based on the
|

|
precise language of R.C. 22313.17(0), a challenge under R.C. 2313.17(B)(9) is a

\
|

principal challenge.

{927} Under Ohio ilaw, if a principal challenge is found valid, “the court

[must] dismiss the prosI!)ective juror, [and may] not rehabilitate or exercise
i
discretion to seat the prospective juror upon the prospective juror’s pledge of

fairness[.]” State v. Swift, 9th Dist. Summit No. 27084, 2014-Ohio-4041, Y 4,
citing Hall v. Banc One Mgt. Corp., 114 Ohio St.3d 484, 2007-Ohio-4640, 873
|

N.E.2d 290. “[W]here a iparty establishes the existence of facts supporting a

principal challenge, this finding ‘result[s] in automatic disqualification,” and no
|

|
rehabilitation of the potential juror can occur.” Hall at § 29.

{928} In Westfield v. Aultman Hosp., 5th Dist. Stark No. 2015CA00223,

|

2017-Ohio-1250, a medi?al malpractice case, the Fifth District analyzed a

:
1
|
|
i
{
|




|

challenge of a juror for cause under R.C. 2313. 17(B)(9). The plaintiffin Westfield

argued that the trial court committed prejudicial error because it denied a
|

challenge for cause Wh(?en a prospective juror stated that he could not hold
|

himself to the standard instructed by the trial court and that he would hold the
l

plaintiffto a higher standard. After the juror’sinitial answer, however, the trial
|

court asked another qﬂestion about the standard of proof and the juror
responded, “I would be ullncomfortable with it, but I would follow the law, yes.”
The trial court denied thge plaintiff's challenge for cause.
{929} In affirming the trial court, the Fifth District held that “[a]s long as
|
a trial court is satisfied, f:ollowing additional questioning of a prospective juror,

that the juror can be fair and impartial and follow the law as instructed, the
|

court need not remove that juror for cause.” Id. at § 57, citing Gidsti, 9th Dist.
I

' I
Summit Nos. 26611 and 26695, 2014-Ohio-3115; see also State v. Dye, 8th Dist.

Cuyahoga No. 103907, 2016-Ohio-8044 (trial court did not abuse its discretion
|

in declining to remove a juror for cause under R.C. 2313.17(B)(9) even though
|

her initial statements cas:,t some doubt on her impartiality).

|
{930} In order to }fully determine the first argument related to the

Cordovas’ assignment of error, we must analyze whether the Cordovas
|

|
established the existence“of facts supporting a valid principal challenge under

|
R.C. 2313.17(B)(9) that ulror No. 3 would not be fair and impartial or would not




follow the law as given by the court, which would have required her automatic

|

|
disqualification as a juror.

i

| .. .. i .
{9131} At the outseT of the voir dire questioning, juror No. 3 replied “no” to

the trial court’s question, “Any reason you feel you can’t be fair and impartial to
|

anybody here?” As an in\ternal medicine physician, juror No. 3 explained that
she had experience in diagnosing and treating diverticulitis and irritable bowel
|

|
syndrome. Although juro:r No. 3 stated that she thought it would be hard for her

l
to sit as a juror on thi:s medical malpractice case and be totally fair and

|
impartial, she also stated that “[she] would try. [She] would certainly try.”
|

I
{932} At no time: did juror No. 3 state that she could not be fair and
|

impartial to either the Cordovas or Dr. Mucci despite being instructed by the
trial court to “speak out fxi'ankly so we may be assured that the jury chosen to try

the issues in this case will decide them fairly and impartially to both the

Plaintiff and Defense.” And juror No. 3 candidly admitted that she would not

|
initiate a medical malpractice case against a colleague, but she stated that she

|
believed most medical m%lpractice cases “[were] legitimate” and that she would
be comfortable returning a verdict in favor of a patient.

{933} During voir, dire, the Cordovas’ counsel asked juror No. 3 the

following question:

There’s obviously going to be other doctors who are going to come
and testify with re;gards to the medical issues in this case. * * *
Given that you have, obviously, a lot of firsthand experience,

training and so forth, are you going to be able to set aside your
|

|
|
|
|




|
|
knowledge and lis‘ten and rely only on the evidence that comes
through the records or through witnesses, who will be presented
throughout the course of the trial, or is it going to be kind of hard to
set aside what yoxr actually — what you actually know?
|
Juror No. 3 responded, “;I don’t think I can set aside my knowledge. It's my
|

1

knowledge.” |
|
|

{934} Contrary to :the Cordovas’ argument that this answer required her

automatic dismissal, we do not find that this statement means that juror No. 3
could not follow the law as given by the trial court. Juror No. 3 simply stated
that she does not “thmk” that she could set aside her medical knowledge. She

never said that she could not follow the law as given by the trial court.
i
{935} In 1998, Ohio passed Am.Sub.S.B. No. 69 (“S.B. 69”), which repealed

all exemptions, includiné those for elected public officials and attorneys, from
| .

jury service. With the néw law, “no person [was] exempt from” jury service for
any reason. S.B. 69. The|state of Ohio eliminated all exemptions to jury service

because of the recommendations made to the General Assembly by the Chief

|
Justice of the Ohio Supreime Court, Thomas Moyer, in his 1997 address on the
i
state of the judiciary. The Chief Justice stated:
i
Through the years% statutory exemptions for certain occupations,
and even those who have reached age 70, have been adopted. They
are all persons whose knowledge and experience could lend wisdom
to a jury. Why do we exempt persons who would make good jurors?
* * * ] cannot think of a logical answer to that question.
| ‘
To find that juror No. 3’s specialized knowledge required her automatic
i
dismissal would contradict the very reason why our law permits the empaneling
|

I
)
1
!



of “good jurors” —those v‘vhose knowledge and experience can lend wisdom to the
\
jury.

{936} Moreover, ir‘l other questioning, juror No. 3 indicated that she could
follow the evidence and irilstructions of the trial court to render a decision, which
is precisely what the law‘ cited by the Cordovas requires. Smith v. Phillips, 455
U.S. 209, 217, 102 S.Ct. | 940, 71 L.Ed.2d 78 (1982) (due process means a jury

capable and willing to decide the case solely on the evidence before it). Juror No.

3 specifically told the triail court she could follow the burden of proof in the case,
she could weigh the testifnony of the experts, she could test the credibility of the

witnesses, and she could Tc,et aside any prejudices she had in rendering a verdict.
|

ounsel also asked juror No. 3, “[N]obody is going to ask

{937} Dr. Mucci's ¢
you to pretend that you're not a doctor, but can you take the testimony that

comes from the witness stand and use that to make your decision to be fair to

both sides versus what you already know from your training?” Juror No. 3

responded, “Yes.” Then, the trial court made sure by stating, “Just what you
know from your practice, do you say to yourself that has to be wrong * * * based

on your own experience or your own care of patients?” Juror No. 3 responded,

“NO.” l
l
1 .
{938} Although the Cordovas want us to only consider the answers given

by juror No. 3 to their counsel, we decline to do so. Legal precedent permits our

:
)
consideration of all voir dire answers given by juror No. 3. See Westfield, 5th




Dist. Stark No. 2015CAPO223, 2017-Ohio-1250; Dye, 8th Dist. Cuyahoga No.

103907, 2016-Ohio-8044

{939} Juror No. 3’s answers to the voir dire questions did not disclose that
|

she could not follow the lEaW or that she could not be fair and impartial. Rather,

her answers proved the lopposite and that she would “certainly try” to do so,

which is all we can ask of jurors. Therefore, we find that the Cordovas failed to

|

1
establish the existence of facts to support a valid principal challenge that juror

|
) | . ) .
No. 3 would not be fair an‘d impartial or would not follow the law as given by the
trial court, which would lhave required the trial court to automatically excuse

juror No. 3 for cause.

C. R.C.2313.17(D) {

{9140} The Cordovais’ second and third arguments focuson R.C. 2313.17(D).
They claim that the trial ci'ourt abused its discretion by failing to excuse juror No.
3 pursuant to R.C. 2313.'|l7 (D) because juror No. 3’s answers exposed her “bias

and partiality toward [Dr. Mucci].” The Cordovas also argue that juror No. 3

should have been excused for cause because she “was a medical doctor who had

specialized knowledge anzd training in the subject matter at issue and who stated

she could not set aside her own knowledge and rely solely on the evidence

|
presented.” |
|

{941} Dr. Mucci largues that the Cordovas’ challenge under R.C.

|
2313.17(D) is “baseless and irrelevant” because juror No. 3 “unequivocally
\
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i
|




ensured the court and cci)unsel that she could be fair, impartial and unbiased.”
|

|
According to Dr. Mucci, ‘i‘there is no authority — statutory or otherwise — that

: | D
require[d] the trial court to dismiss jurors for cause solely because they have

|

experience or knowledg‘e regarding the issues presented at trial, especially

where the prospective juror ensures that such knowledge and experience will not
|

affect his or her ability tc:) be fair and impartial.”

i
{942} R.C. 2313.17(D) provides as follows:
|
|
In addition to the causes listed in division (B) of this section, any
petit juror may be;lchallenged on suspicion of prejudice against or
partiality for either party, or for want of a competent knowledge of
the English langudge, or other cause that may render the juror at
the time an unsuitable juror. The validity of the challenge shall be
determined by the ¢ourt and be sustained if the court has any doubt
as to the juror bein“g entirely unbiased.
{9143} The determ!ination as to whether a juror is biased involves a

judgment of credibility, the basis of which may not always be apparent from the

record on appeal and, th%refore, a reviewing court will defer to the trial judge
|

who sees and hears theju"ror. State v. Huertas, 51 Ohio St.3d 22, 23, 553 N.E.2d
1058 (1990); see also Ber?e v. Matthews, 53 Ohio St.3d 161, 559 N.E.2d 1301
|
|
|

{44} We have alreT*ady found that juror No. 3 could have been fair and

(1990).

|

impartial and could haV("e followed the law. And contrary to the Cordovas’
|

argument, we do not find any unresolved uncertainty about whether she could

|
have been entirely unbias:ed. After juror No. 3’s initial voir dire answers, Dr.

l
i
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\
|
l

Mucci's counsel asked qu:estions and the trial court asked an additional question

|
of juror No. 3 to ensure [she could be fair and impartial. The Cordovas could

|

have asked additional questions of juror No. 3 if they believed there remained
any unresolved uncertainty about whether she could be fair and impartial. They
chose not to do so. ;

{9145} The Cordova:s further complain that the trial court refused to allow
juror No. 3 to answer ce!rtain questions about diverticulitis. Specifically, the
trial court sustained objeictions when the Cordovas’ counsel questioned juror No.
3 about the “signs, symptoms and manner in which you diagnose diverticulitis”
and whether there is “a (iifference in the diagnosis of diverticulitis in the office

!
setting as opposed” to thé! emergency department setting. The questions asked

by the Cordovas’ counsel \i’vere aimed at the very issues dispositive of the medical
4
!

malpractice case. Permitting juror No. 3 to answer had the potential of
confusing and tainting the views of the other prospective jurors about a material
fact that should only have been decided by the jury based upon the evidence

presented at trial. We dojnot find error in the trial court’s refusal to allow juror

No. 3 to answer the questions.
i

|
{946} The Cordova{s’ reliance on Sowers v. Middletown Hosp., 89 Ohio
|

App.3d 572,626 N.E.2d 9“68 (12th Dist.1993), is also misplaced. In Sowers, the

plaintiffs filed a medical malpractice claim against the defendants as a result of

the defendants’ negligenge during the labor and delivery of the plaintiffs’ son.

|
|
|
|
|
|




|
!
|
After a defense verdict, :the plaintiffs appealed and argued that the trial court

{
'

made erroneous rulings on challenges to jurors for cause.
{947} The Twelftljl District affirmed that the trial court properly granted
an agreed-upon challenge for cause of a nurse who worked in labor and delivery.

During voir dire, the nur}se stated that she would have her own interpretations
|

of the fetal monitor strip.s that would be crucial evidence at the trial. Thus, the
|

Twelfth District held that the nurse’s statements evidenced an inability to be

impartial during the int:erpretation of the fetal monitor strips by the parties’
1

experts. The Sowers cdurt, however, refused to adopt the plaintiffs’ broad
|

|
position that all nurses and medical personnel should be excluded as jurors in
|

! s . ..
a medical malpractice case because of their “inherent bias” toward physicians
1

and hospitals. |

{948} We find the ;facts of Sowers to be distinguishable. The parties did

|

not agree that juror No. Td should be excused for cause. Moreover, juror No. 3
|
never indicated that she had her own interpretation of any evidence crucial to

|

the medical malpractice' claim or that she would not listen to the expert
i

testimony. On the contra;ry, juror No. 3 assured the trial court and counsel that

she could be fair and impiartial; that she could listen to the experts and weigh

their testimony; that she; could set aside any prejudices; and that she could

\
follow the law by taking the testimony that comes from the witness stand and

|
|
|
i
|
!
|
!
|
|
|
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|
using it to make a decision that was fair to both sides versus what she already

knew from her medical training.

{949} Given the record before us and giving deference to the trial court
who saw and heard juror No. 3, we cannot say that the trial court abused its
discretion in denying the Cordovas’ challenge of juror No. 3 for cause under R.C.

2313.17(D).

D. New Trial |

{950} The Cordova‘ls argue that a new trial is necessary because the trial

l
court impermissibly forc;ed them to use a peremptory challenge to strike juror

No. 3. At oral argumerllt, the Cordovas claimed that they were prejudiced

\
because if they would hayve had a remaining peremptory challenge, they would

have used it to dismiss juror No. 5 — a nurse practitioner with an

anesthesiologist husband — who served as the jury foreperson.
{951} Given our de‘cision that the trial court did not abuse its discretion
|
in denying the Cordovas’kchallenge to remove juror No. 3 for cause under R.C.

2313.19(B)(9) and 2313.19(D), this argument is moot. We are compelled,
|

however, to comment on the issue.
|

\
{952} There is nothing in the record before us that suggests that the
|

Cordovas asked for more peremptory challenges due to the unique medical
i

|
professional make-up of the prospective jurors. Moreover, the record shows that

after the Cordovas used a/peremptory challenge to excuse juror No. 3, they then




excused juror No. 6 — the infectious disease physician. With their final

peremptory challenge, tllle Cordovas excused new juror No. 6 — a school teacher
with a pediatrician hu!sband and daughter-in-law pathologist. Thus, the
Cordovas had peremptory challenges that they could have used to excuse juror
No. 5, but they chose not to do so.

{9153} Therefore, even if we were to consider the merits of the Cordovas’

argument, we would be Ileluctant to find any prejudice to them.
l
III. Conclusion
{9154} We find that an abuse of discretion standard of review applies when

|

we review a trial court’sé denial of a challenge to a juror for cause under R.C.
!

2313.19(B)(9) and 2313.19(D). We also find that a challenge to a juror under
|

R.C. 2313.19(B)(9) is a pgincipal challenge. And we find that the trial court did
|

not abuse its discretion wihen it denied the Cordovas’ challenge to dismiss juror

No. 3 for cause under R:C. 2313.19(B)(9) or 2313.19(D). The Cordovas’ sole

assignment of error is overruled, and the judgment is affirmed.

It 1s ordered that appellee recover from appellants the costs herein taxed.

The court finds there were reasonable grounds for this appeal.
|

It is ordered that aispécial mandate issue out of this court directing the

common pleas court to ca'rry this judgment into execution.

\
4




|
\
!
A certified copy oif this entry shalf constitute the mandate pursuant to
i

j.-
7
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