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With the market performing well in the last several years, there has been a resurgence of “selling away” claims. Selling away occurs
when an investment professional sells securities not held, offered, or approved by his or her broker-dealer. This type of activity causes
problems because broker-dealers, often unaware of these offerings, are unable to perform the due diligence necessary to protect
investors. These investments are often unregistered securities, which means important disclosure requirements do not apply and
investors often rely on the salesperson for relevant information.

Further, selling away often occurs with private placement opportunities and other limited investment offerings such that information

the potential investors. This article attempts to address the applicable requirements for investment professionals and the supervisory
obligations of broker-dealers relating to selling away activities.

Supervisory Duty of Broker-Dealers
The Financial Industry Regulatory Authority (“FINRA”) is the self-regulatory agency charged with enforcing regulations in accordance

implement, and maintain a system to supervise the activities of each registered representative and that the system be reasonably
designed to achieve compliance with applicable securities laws and regulations, and with applicable FINRA rules.

The duty to supervise includes, among other things, a duty to perform certain activities that would potentially detect undisclosed outside

., 86 Cal.App.4th 26, 42 (Cal. App. 2000).

Indeed, a broker-dealer can establish a good faith defense to a negligent supervision claim if it can establish that it “maintained and
enforced a reasonable and proper system of supervision and internal controls.”

 FINRA Notice 14-10, fn. 4.

Supervision of Outside Business Activities and Private Securities Transactions

and associated persons about outside business activities and private securities transactions, as well as for implementing supervisory
and compliance procedures to address these activities.

.; FINRA Rule 3270.

submitted under FINRA Rule 3270, members must consider:

    factors, the nature of the proposed activity and the manner in which it will be offered.”
 Supplementary Material, FINRA Rule 3270.
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with the transaction.

in by their representatives unless they have received notice of or have approved those activities.
(2010). Firms, however, still have a duty monitor and investigate activities for which they have had no proper notice in an effort to detect

the possibility of undisclosed activities, and consequently give rise to a duty to monitor and investigate those activities, include:

Selling Away in Ohio
Ohio maintains its own legislation and enforcement structure designed to protect investors and to provide clear guidance to investment
professionals. Many of the selling away activities involve investments made through promissory notes. While generally thought of

of transaction may subject a registered representative and his or her broker to liability for selling away.  Ohio Revised Code §
1707.01(B);

registered even if no shares are issued).

law, although any such analysis begins with the presumption that a promissory note is a security.  Bank One, N.A. v. Demmler,

legislation);

1) if the parties refer to the note as an investment or intend for the note to be an investment;
2) if the note is long-term;
3) if the note is not a collateralized loan;
4) if the note was intended to generate capital and/or business development; and

    (6th Dist. 2008).
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The Ohio Department of Commerce, Division of Securities has brought enforcement actions against investment professionals for
“selling away” activities. ,
Division Order 02-037; , Division

In addition to civil and professional penalties, investment professionals may face criminal charges in connection with “selling away”
activities.
representation under 1707.44(B)(4));
for grand theft by deception, false representation under 1707.44(B), selling unregistered securities under 1707.44(C), and selling away).

However, both of these Ohio legislative provisions impute a knowledge requirement on the investment professional such that analogous
to federal law, if an investment professional possesses a good faith belief that he or she is acting in accordance with applicable laws
and regulations, no criminal punishment will be instituted.

without knowledge that promissory notes were required to be registered as securities).

Conclusion
The risk of selling away should be understood by everyone in the investment industry. Broker-dealers and investment professionals

through the appropriate entity. In the end, this will help protect the investing public, as well as help protect members of the investment
industry from adverse regulatory action and private litigation.
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