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I. INTRODUCTION

When litigating a prenuptial agreement fol-

lowing someone’s death, the surviving spouse

often laments “I never thought the prenup did

anything when one of us died. I only thought

it mattered if we divorced.”

This makes sense when nearly half of all

first marriages end in divorce.2 If someone has

already been married once, the chance of

divorce increases to 65%.3 This means couples

entering into a prenuptial agreement often are

not thinking about Ohio Courts long enforcing

these agreements upon death.

Because Ohio attorneys must help their

clients plan for a marriage ending in either

divorce or death, prenuptial—and now post-

nuptial agreements—can cause probate litiga-

tion when one spouse dies. This can be an

unwelcome surprise to a happily married

couple who might forget to incorporate the doc-

ument into their estate plans.

This article will examine the history of pre-

nuptial agreement law in Ohio to show how

the focus has shifted from enforcement upon

death to divorce and how this results in pro-

bate litigation. The common mistakes estate

planners make also will be discussed so at-

torneys can help their clients avoid litigation

over prenuptial/postnuptial agreements upon

one party’s death.

II. HISTORY OF PRENUPTIAL
AGREEMENTS IN OHIO

While pinning down the exact date when

Ohio residents began using prenuptial agree-

ments is difficult, one of the earliest reported

cases is Murphy v. Murphy, which the Ohio

Supreme Court decided in 1861.4

In Murphy, the husband and wife married

later in their lives and had children from prior

marriages.5 Before marrying, the parties

entered into a contract in which they agreed

that neither would inherit real property from

the other upon death.6 In interpreting the Ohio

Dower Act of 1824, the Ohio Supreme Court

upheld the trial court’s determination that the

antenuptial agreement barred the widow’s

right to recovery of her dower.7

Modern Ohio prenuptial agreement law

developed further in 1938 with the Ohio

Supreme Court deciding Juhasz v. Juhasz.8 In

this case, the husband and wife entered into

an antenuptial agreement in which the wife

received one-sixth of the husband’s property

instead of her one-third share.9

The husband specifically referenced and at-

tached the antenuptial agreement to his last

will and testament, which he executed the next

day.10 After the husband died, the executor filed

a petition to partition the estate’s real estate.11

The surviving spouse responded to the petition

by stating her intention to elect against the

will, alleged the prenuptial agreement was

procured by fraud, and asserted that she was
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entitled to 1/3 of the real estate under her

spousal rights.12 The surviving spouse was able

to show that the prenuptial agreement gave

her approximately 5.5% of the decedent’s

estate, whereas her elective rights under the

law gave her 40% of the estate.13 Nevertheless,

the trial court held that the surviving spouse

did not timely challenge the agreement as

required by law, and upheld the antenuptial

agreement.14

The court of appeals reversed, holding that

the spouse’s statements in the estate proceed-

ings timely challenged the agreement, that the

agreement was not valid, and that she was

entitled to her spousal elective share in the

real estate. The case made its way to the Ohio

Supreme Court.15

The Supreme Court held that the decedent

did not fully disclose the value of his real prop-

erty at the time of the prenup, and therefore—

due to that lack of full disclosure of assets and

values—the agreement could have been invali-

dated because the value was substantial and

the wife was not fully informed of all issues.16

However, the applicable statutes gave the

surviving spouse six months from the appoint-

ment of the estate fiduciary to commence an

action to set aside the prenup, or the agree-

ment was “otherwise attacked.”17 Even though

the wife filed an election against the will in

which she wrote that she repudiated the

prenup and that it was procured by fraud

within six months, and even though the wife

filed exceptions against the estate inventory

arguing similarly, she did not answer the peti-

tion to partition until more than six months

after the executor was appointed.18 Thus, the

Court determined she did not seek to invali-

date the agreement.19 Her actions in the estate

proceedings merely raised objections, and did

not otherwise give the probate court the abil-

ity to adjudicate the prenuptial agreement.20

The Supreme Court enforced the agreement

because the wife did not properly attack the

agreement within six months as the applicable

statute provided.21

Juhasz established that a prenuptial agree-

ment will be upheld if it is fair and reasonable

and transparently discloses both parties’ as-

sets and values, is not invalidated by fraud or

otherwise, and is fully executed.22 Further-

more, the decision created a confidential rela-

tionship between engaged parties that requires

the “utmost good faith.”23 If a provision for a

spouse is wholly disproportionate to what the

spouse would receive under the law, the burden

rests upon the party claiming the validity of

the contract to show there was full disclosure

of the nature, extent, and value of the prop-

erty, or that the other party had full knowl-

edge thereof when voluntarily entering into

the agreement.24

The law governing the enforcement of pre-

nuptial agreements upon death was further

developed with the Ohio Supreme Court decid-

ing Troha v. Sneller in 1959.25 In this case, the

husband and wife entered into an agreement

in which both relinquished all rights in the

property of the other, including their statutory

rights upon the death of a spouse.26 The Ohio

Supreme Court held that, as long as there is

“strong and unmistakable language” to deprive

a widow of her statutory rights, such prenups

would be enforceable.27 The Supreme Court up-

held this analysis in 1982 with its decision in

Hook v. Hook.28

The Hook decision came during a time of

cultural shift in America as it pertained to

perceptions of divorce. California become the

first state to allow no-fault divorce in 1969.29

Ohio became a no-fault divorce state with the

passage of the Divorce Reform Act in 1974.30

The Ohio Supreme Court’s landmark Gross

v. Gross decision in 198431 was the first to ce-

ment that prenups absolutely were enforce-

able upon divorce. In Gross, the critical ques-

tions was the amount of spousal support a
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divorcee was entitled to under the law.32 The

Ohio Supreme Court held that provisions

contained within antenuptial agreements

providing for the disposition of property and

awarding of alimony upon divorce are valid

only if the agreement meets three conditions.33

First, the agreement must be entered into

freely without fraud, duress, coercion, or

overreaching.34 Second, there needed to be full

disclosure, or full knowledge and understand-

ing, of the nature, value, and extent of each

prospective spouse’s property.35 And finally

third, the terms of the agreement cannot

promote or encourage divorce or profiteering

by divorce.36 The decision acknowledged the

concepts from the 19th Century, expanded upon

Juhasz and its progeny, and outwardly en-

forced a prenuptial agreement’s application at

divorce.37 The decision paved the way for the

examining courts to focus on what happens

when parties divorce more than what happens

when they die.38 Ohio courts adopted this test,

which was codified as R.C. 3103.061 on March

23, 2023.39

In deciding Gross, the Ohio Supreme Court

held that property division rights should be

viewed as of the date of the contract, but

spousal support should be viewed at the time

of divorce with a conscionability test being

used for support.40 Unconscionable spousal-

support provisions could be modified or refused

enforcement even if the property-division

terms were honored.41

At the same time, Ohio was—and remained

for nearly 42 years thereafter—one of the few

states that prohibited postnuptial

agreements.42 In other words, even after Gross,

parties were stuck with their prenuptial agree-

ments, and the uncertainty of how their obliga-

tions could be construed at divorce. For four

decades after the Gross decision, Ohio at-

torneys were forced into the difficult situation

of creating enforceable agreements that were

fair upon both divorce and death without the

ability to amend after the marriage—and the

parties’ assets—changed over time. Ohio only

recently legalized postnuptial agreement plan-

ning in Ohio on March 23, 2023.43 While this

change will help clients avoid potential litiga-

tion upon death, potential issues remain.

III. ENFORCING PRENUPTIAL/
POSTNUPTIAL AGREEMENTS
UPON DEATH

A critical issue for a surviving spouse to

understand if there is a prenuptial/postnuptial

agreement is the tight statute of limitations to

contest the document.

Pursuant to R.C. 2106.22, such an agree-

ment will be “valid unless an action to set it

aside is commenced within four months after

the appointment of the executor or administra-

tor of the estate of the decedent, or unless,

within the four-month period, the validity of

the agreement otherwise is attacked.” As many

surviving spouses might forget about their pre-

nuptial agreement being relevant upon death,

attorneys should not forget to inquire, espe-

cially if the parties have children from previ-

ous marriages.

Two cases that are relevant to the require-

ment to challenge are Roseman v. Glanz44 and

Reid v. Daniel.45 In Roseman, the decedent

entered into a prenup with her husband

whereby both parties waived any statutory in-

heritance rights from the other’s estate, and

executed a will leaving everything to her chil-

dren from a previous marriage.46 Prior to her

death, the decedent suffered a catastrophic

hospital injury that resulted in her receiving

$3 million in damages.47 The surviving spouse

elected against the will and challenged the pre-

nuptial agreement, claiming he had not been

apprised of the full extent of the spouse’s

assets.48 In other words, he argued that his

wife did not disclose this settlement at the

time of the prenuptial planning, and he there-

fore did not waive his rights to the same.49
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The surviving spouse, however, amended his

complaint to seek a determination that the

waiver of inheritance rights was limited to

only the property the decedent acquired prior

to marriage or through gift or inheritance.50

He sought instead to construe the prenuptial

agreement.51 With the prenuptial agreement

no longer challenged, the appellate court

determined the surviving spouse was not

entitled to further assets because he had

relinquished all claim to share in her estate

under the agreement.52 Still, the surviving

spouse received $317,000 for his loss of consor-

tium claim while the wife was alive.53 The

main lesson is that the surviving spouse’s deci-

sion not to challenge the document and only

ask for it to be construed likely was fatal to

his legal goals.

In Reid, the spouses entered into a prenup-

tial agreement that allowed revocation pursu-

ant to its terms, but the revocation actions

were not taken prior to death.54 After one

spouse died, the other spouse filed a “Notice of

Intent to Contest Premarital Agreement” in

the Estate more than a month after the R.C.

2106.22 statute of limitations expired.55 While

the surviving spouse claimed she was not

served notice of her rights to challenge (which

is not required currently), the appellate court

upheld the trial court’s determination that the

citation did not trigger nor toll the statute of

limitations.56 With the claim brought outside

of the statute of limitations, the dismissal was

upheld.57

In addition to protecting the strict statute of

limitation, attorneys dealing with a prenuptial

agreement after death need to evaluate how

the document could affect even non-probate

assets via beneficiary designation. In Kinkle v.

Kinkle, the decedent opened an IRA in 1992

and did not designate a beneficiary.58 Pursuant

to the IRA application, if no beneficiary was

designated, the beneficiary was the surviving

spouse, or, if there is no surviving spouse, the

decedent’s estate was the beneficiary.59

The decedent married in 1994, and the

prenup provided that each party released all

rights to the other’s separate property, includ-

ing the IRA.60 Yet after the decedent died, the

bank paid the IRA to the wife pursuant to the

IRA application.61 The decedent’s children

sought to recover the IRA funds and obtained

summary judgment, which the Ohio Supreme

Court upheld in stating the prenup controls

over the IRA application entered into prior to

the agreement.62

In re: Estate of Taris reinforced that at-

torneys assisting with prenuptial agreements

need to be well versed in contractual law.63 In

this case, the husband and wife executed a

prenup before their marriage, but the wife filed

an election of surviving spouse to take against

the will and exceptions to the estate inventory

when the husband died three years later.64

While the agreement in Taris specifically

identified property that would be free and clear

of any claim of the other, the prenup also al-

lowed them to dispose of their own property in

any manner they chose upon death.65 Pursu-

ant to this language, the surviving spouse

argued she did not relinquish her spousal

rights upon death. The decedent’s estate

countered that the language only allowed the

parties to make wills or other bequests upon

death, and the surviving spouse had given up

her spousal rights.

The appellate court agreed with the estate

in applying a secondary rule of contractual law

that requires strict construction against the

drafter.66 While the court determined the

agreement’s language was ambiguous, the

parol evidence established that the surviving

spouse had the advice of counsel when she

signed the agreement.67 With no evidence pre-

sented to demonstrate she did not understand

what she was giving up, the court construed

the terms of the ambiguous provision strictly

against the surviving spouse.68
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IV. COMMON PRENUPTIAL
AGREEMENT MISTAKES

While the above legal history of prenuptial

agreements will help attorneys spot issues

when assisting clients with prenups, there are

some common mistakes that occur.

One of the most frequent issues is the con-

tracting parties do not provide themselves with

enough time to prepare the agreement. If the

parties are signing on the morning of the wed-

ding with hundreds of guests in town, argu-

ments of duress can easily occur. And in the

rush to get everything done, drafting errors or

inadequate asset disclosures can happen that

might render the agreement unenforceable. At-

torneys should insist their clients provide

detailed schedules of assets and liabilities with

reference to tax returns, appraisals, and ac-

count statements to ensure full disclosure

transpires.

Another problem is both sides might not

want to obtain their own respective counsel.

Estate planners often represent a husband and

wife because their interests are aligned regard-

ing the disposition of their assets upon death.

In a prenup, the two sides are adverse to each

other and create current client conflicts of

interest pursuant to the Ohio Rules of Profes-

sional Conduct. If the goal is to have an en-

forceable agreement, the couple’s estate plan-

ner should ensure each spouse has his or her

own counsel.

Because prenuptial/postnuptial agreements

can be enforced upon divorce or death, at-

torneys should make sure that each party is

properly prepared for either scenario. Estate-

planning and domestic-relations attorneys

often work together to spot issues. For ex-

ample, a divorce attorney might include formu-

las that factor the length of the marriage, the

number of children, and other economic issues

to avoid unconscionability arguments regard-

ing support upon divorce. An estate planner

can help the parties evaluate whether both

sides really want to waive any and all rights

in each other’s estate upon death if the mar-

riage is successful as such blanket language

might prevent the surviving spouse from doing

anything in the decedent’s estate.

Ohio’s allowance of postnuptial agreements

now permits parties to revisit terms, and pre-

nuptial agreements can explicitly allow this to

occur after the birth of a child, the purchase/

sale of a business, or a significant wealth

change. But one widespread problem that

leads to litigation is estate planners often

forget to ask their clients about whether they

have prenuptial/postnuptial agreements when

helping them plan for death. As clients often

overlook these documents thinking they need

their prenups/postnups only upon divorce,

estate planners should ask about these docu-

ments during their initial intake meetings or

in their new client questionnaires.

V. CONCLUSION

While the allowance of postnuptial agree-

ments better allows Ohio attorneys to address

issues and avoid litigation upon death, pre-

nuptial agreements remain difficult documents

to prepare given the various issues that occur

when parties attempt to enforce these agree-

ments upon divorce or death. Attorneys need

to help clients understand that prenups/

postnups are not only enforced upon divorce,

and that these documents are part of their

estate plans. Otherwise, clients risk being

surprised by unexpected probate litigation

when one spouse dies.
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