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“HEY FIDUCIARIES, THE OHIO
TRUST CODE IS STILL YOUR
FRIEND”

By Franklin C. Malemud, Esq.
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Cleveland, OH

Based on presentation by the author at the
2019 Pliskin Advanced Estate Planning
Seminar.

Three solid years of deliberation over Ohio
law and the Uniform Trust Code (promulgated
in 2000) preceded the drafting and ultimate
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passage of H.B. 416 leading to the creation of
the Ohio Trust Code (“OTC”) effective January
2007." In the more than 12 years since the
OTC has been in effect, court decisions and
practical experience has led the Estate Plan-
ning, Trust, and Probate Law (“EPTPL”) Sec-
tion of the Ohio State Bar Association, to
continue its well-reasoned and active lobbying
of the legislature to modify the OTC based on
post-2007 realities. While reaction to court de-
cisions from Ohio and other jurisdictions often
spurs swift reaction from the EPTPL, we ap-
pear to overlook that the OTC was enacted
with great deliberation and careful consider-
ation of a body of law and policy. Our reaction-
ary posture is sometimes triggered by a court
decision that, on its face may appear troubling,
but substantively does not consider or analyze
the OTC and attendant nuances in a way that
can provide meaningful guidance.

A fiduciary—especially an institutional fidu-
ciary—is selected for resources and expertise
necessary to do the job, but also to navigate
tough decision making. Failure to make tough
decisions might lead a settlor to lose confidence
in a third-party fiduciary, particularly to man-
age family dynamics. This could affect the
trust at issue, or create a wider perception that
a certain trustee lacks the confidence to make
those “tough decisions” that a settlor expects.
While fiduciaries should be cognizant of court
decisions, particularly in situations where ben-
eficiaries take adverse positions to each other,
fiduciaries should closely scrutinize relevant
court decisions and not lose sight of the corner-
stones of fiduciary law.

The basic tenets of trust administration
remain intact. All trustees need to know the
controlling instrument. Ohio continues to rec-
ognize that a cornerstone of trust administra-
tion is to ascertain and honor the settlor’s
intent by looking at the four corners of the doc-
ument in its entirety.”> While case law inter-
preting language in documents is helpful, all
trusts are unique (“sui generis”)® with “subtle
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nuances and differences in language” in the
trust under review providing “little preceden-
tial value” from prior cases. As such, the trust
language guides the fiduciary with the OTC as
a gap filler. The trust terms provide the guid-
ance to the Trustee to make decisions about
administration. Developing a relationship with
the beneficiary allows the trustee to administer
the trust consistent with the settlor’s intent
while understanding the realities of the bene-
ficial interest.

Furthermore, the OTC and Ohio law con-
template that a trustee may be required to
make difficult decisions and as such, protec-
tion must be afforded to a trustee to support
and protect reasonable decision making. A
trustee’s deliberation over, and reasonable reli-
ance on, a term of trust relieves a trustee from
liability for a breach of trust under the OTC.?
Similarly, it is well settled Ohio law that “[s]o
long as a trustee executes the trust in good
faith and within the limits of a sound discre-
tion, a court of equity will not interfere with
that discretion or undertake to substitute its
discretion therefor.”® Consistent with this def-
erence to good faith and reasonableness in fi-
duciary decision making, the OTC supports re-
moval of the Trustee only if alleged conduct
amounts to a “serious” breach of trust.” It fol-
lows that the OTC is written to allow for delib-
erate and reasonable decisions. As such when
a case comes along that basically tells a
Trustee it may not make a reasonable, good
faith, deliberate decision selecting one of two
competing positions in a Trust dispute, close
scrutiny of that decision is required before
fiduciaries divert from what they know to be
sound fiduciary practice.

Much has been written on Dueck v. Clifton
Club Company, 2017-Ohio-7161, 95 N.E.3d
1032 (Ohio Ct. App. 8th Dist. Cuyahoga County
2017), appeal not allowed, 152 Ohio St. 3d
1409, 2018-Ohio-723, 92 N.E.3d 879 (2018), a
case out of the Eighth District Court of
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Appeals. Indeed, the EPTPL’s reaction to the
case was forceful and swift in denouncing one
of its holdings, which resulted in an amend-
ment to R.C. 5815.16 to ensure attorney-client
privilege remains between an attorney and the
trustee client. We must remind ourselves,
though, that even the doctrine of stare decisis
allows for departure from case law that is not
well reasoned. As the Ohio Supreme Court
stated, if “adherence to precedent offers not
justice but unfairness, not certainty but doubt
and confusion, it loses its right to survive, and
no principle constrains us to follow it.”® Here,
Clifton Club presents a good lesson on case
law as an aberration and not useful precedent

because it provides doubt and confusion in the
face of the OTC.

Clifton Club involved the construction of a
deed of trust executed in the early 1900s, and
how it affected the rights of certain claimed
beneficiaries. The Trustee in Clifton Club was
faced with beneficiaries asserting competing
and adverse positions. The Trustee secured an
independent legal opinion, which opined on
settlor intent and the rights of beneficiaries.’
The Trustee then asserted its position aligned
with one set of the beneficiaries in declaratory
judgment proceedings commenced by one set
of the beneficiaries. The probate court denied
a motion to remove the Trustee and denied a
motion for attorney’s fees filed against the
Trustee. Ultimately, the Court of Appeals re-
versed the probate court’s summary judgment
for the Trustee on the declaratory issue. The
Court of Appeals went further in basically
serving as a finder of fact and determining
that, while removal was not warranted, the
appellants were entitled to an award of at-
torney’s fees because the Trustee breached its
fiduciary duty by “engaging in advocacy be-
tween the beneficiaries” (even if reasonably
and in good faith reliance on the terms of the
trust in an effort to honor settlor intent)."
There are numerous reasons why Clifton Club
should not be read to require a trustee take a
neutral position when beneficiaries disagree.
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First, Clifton Club was a 2-1 opinion from a
Court of Appeals consisting of 12 judges total,
from an Appellate District that covers one
county (Cuyahoga) out of a total of 88 Ohio
counties. Eighty-seven of 88 Ohio counties are
not obligated to follow Clifton Club. Further,
in over two years since it was decided, no other
court has followed Clifton Club for any of the
holdings addressing fiduciary conduct.

Second, Clifton Club departs from well
settled Ohio law in the court concluding the
trustee “crossed the fine line” of duty of impar-
tiality to beneficiaries amounting to breach of
duty." In its departure from Ohio law, Clifton
Club cites to the Northern Trust Co. v. Heuer
case out of Illinois, which was decided 29 years
before Illinois enacted its own Trust code, to
imply that R.C. 5802.01(A) and/or (C)
mandates the Trustee seek instructions in the
face of diverging beneficiary positions. How-
ever, Heuer does not cite to the UTC and is
based on Illinois common law going back to
1976. Clifton Club does nothing to demonstrate
how Heuer is consistent with the OTC.

Third, even if the Clifton Club court was cor-
rect in finding a breach of impartiality under
that particular set of facts, the Court went be-
yond the scope of its judicial function as a
reviewing court of appeal and served as finder
of fact and imposed a remedy instead of re-
manding to the probate court to consider the
facts and circumstances of the case to fashion
an appropriate remedy. It is well settled that
“the trial court is in the best position to
determine whether the possible legal remedies
* % % gre an adequate remedy.”'® R.C.
5810.01(B) provides nine “Remedies for Breach
of Trust” and, as further emphasis to the
discretion afforded the trial court to impose
the remedy, includes a “catch-all” provision
under R.C. 5810.01(B)(10) allowing the court
to “order any other appropriate relief.” The
Ohio legislature crafted R.C. 5810.01(B) in a
manner that follows the principle that the trial
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court is in the best position to fashion a rem-
edy to a case. As one court of appeals
summarized: “[W]e first acknowledge that the
trial judge has first-hand exposure to the
litigants and the evidence and, thus, is in a
considerably better position to bring the scales
of into balance than this court [of appeals]
would be.”™ Yet, without explanation, the Clif-
ton Club court held that after it found a breach
of impartiality (which the probate court did
not) “we [the Court of Appeals] find the ap-
propriate remedy in this case” to be an award
of attorney’s fees citing jointly to R.C.
5810.01(B) and R.C. 5810.04."

Fourth, the Clifton Club court found the
Trustee was required to disclose attorney-
client privileged information between the
Trustee and its attorney. Without squaring
R.C. 2317.02 (Ohio’s attorney-client privilege
statute) and R.C. 5815.16 (no duty owed from
attorney to beneficiaries by attorney who
represents trustee) the Clifton Club court
instead imposed a “duty of full disclosure of all
material facts known to [the trustee] that
might affect [the beneficiary’s] rights.”® In ad-
dition, the court appears to ignore the language
in R.C. 5808.13, which relieves a Trustee from
potential liability for not promptly responding
to a beneficiary’s request for information if the
request is “unreasonable under the
circumstances[.]” In other words, the Clifton
Club court’s apparent imposition of an absolute
duty upon the Trustee to disclose facts to ben-
eficiaries, including otherwise confidential and
privileged information, appears inconsistent
with the OTC and Ohio law."”

Interestingly, the Clifton Club court relied
on Huie v. DeShazo out of the Texas Supreme
Court, which holds that communications be-
tween an attorney and trustee client remain
privileged. In so holding, the Texas Supreme
Court stated that since a Trustee “must be able
to consult freely with his or her attorney to
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obtain the best possible legal guidance”™® and
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without the attorney-client privilege that
would be not possible. “[W]e should not thwart
such legitimate expectations by retroactively
amending the rule [relating to privilege]
through judicial decision.”® As such, this Texas
case law relied upon by the Clifton Club court
expressly contradicts the Clifton Club court
creating (the now legislatively overruled) fidu-
ciary exception to the attorney client privilege.

Clifton Club provides a cautionary tale to
Trustees. Trustees should continue to be aware
of case law decided on relevant issues. Yet the
OTC provides well thought out guidance on
trust administration and remains an excellent
tool—even in family disputes. Trustees must
closely scrutinize case law before changing best
practices for it is these precise best practices
that often result in the nomination and service
as the trusted fiduciary in the first place.
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