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KENTUCKY PRODUCTS LIABILITY

I.INTRODUCTION

In Kentucky, tort claims for product liability actions are
governed generally by Restatement (Second) of Torts §402A.
Certain defenses are governed by the Product Liability Act of
Kentucky, Kentucky Revised Statutes (KRS) §§411.300 through
411.350.

Il. PRODUCT LIABILITY CLAIMS

A. Manufacturing Defect

A product is defective in manufacture if it is not manufactured
or assembled according to specifications due to an error in the
process of manufacturing or assembling.

B. Design Defect

A product’s design is defective if a prudent manufacturer
of similar products fully apprised of the condition and
tendencies of the product” would not place it into the stream
of commerce. Design defect cases may require proof of a
feasible alternative design.

C. Failure to Warn

A manufacturer is required to provide adequate warnings to
the user of its products regarding any dangers related to the
use or misuse.

D. Supplier Liability

Inaproductliability action, if the manufacturerisidentified and
subject tothejurisdiction of the court, a wholesaler, distributor,
or retailer who distributes or sells a product, upon his showing
by a preponderance of the evidence that said product was
sold by him in its original manufactured condition or package,
or in the same condition such product was in when received
by said wholesaler, distributor or retailer, shall not be liable to
the plaintiff for damages arising solely from the distribution
or sale of such product, unless such wholesaler, distributor
or retailer, breached an express warranty or knew or should
have known at the time of distribution or sale of such product
that the product was in a defective condition, unreasonably
dangerous to the user or consumer. KRS §411.340.

E. Presumptions in Products Liability Actions

In any product liability action, it shall be presumed, until
rebutted by a preponderance of the evidence to the contrary,
that the subject product was not defective if the injury, death
or property damage occurred either more than five (5) years
after the date of sale to the first consumer or more than eight
(8) years after the date of manufacture.
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In any product liability action, it shall be presumed, until
rebutted by a preponderance of the evidence to the contrary,
that the product was not defective if the design, methods
of manufacture, and testing conformed to the generally
recognized and prevailing standards or the state of the art in
existence at the time the design was prepared, and the product
was manufactured. KRS § 411.310.

lll. AVAILABLE DEFENSES

A. Contributory Fault

In Kentucky, pure comparative fault principles apply to product
liability cases. KRS §411.182.

B. Assumption of the Risk

Kentucky has abolished the defense of pure assumption of
risk. Qualified assumption of the risk remains available to a
defendant as contributory negligence.

C. Misuse
Product misuse is likely governed by the comparative fault
defense.

D. Alteration of Product

In any product liability action, if the plaintiff performed an
unauthorized alteration or an unauthorized modification, and
such alteration or modification was a substantial cause of the
occurrence that caused injury or damage to the plaintiff, the
defendant shall not be liable whether or not the defendant
was at fault or the product was defective. KRS §411.320.
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E. Unavoidably Unsafe Products

There are some products which, in the present state of
human knowledge, are incapable of being made safe for their
intended and ordinary use. Such products, properly prepared,
and accompanied by proper directions and warning, are not
defective, nor are they unreasonably dangerous. The seller
of such products, again with the qualification that they are
properly prepared and marketed, and proper warning is
given, where the situation calls for it, is not to be held to strict
liability for unfortunate consequences attending their use,
merely because he has undertaken to supply the public with
an apparently useful and desirable product, attended with
a known but apparently reasonable risk. Restatement 2d of
Torts, § 402A, comment k.

F. Compliance with Standards

In strict liability cases, compliance or noncompliance with
administrative, regulatory, or industry standards is admissible
as evidence, but is not dispositive as to liability.

G. Statute of Limitations
The statute of limitations for product liability actions is one
year after the cause of action accrues. KRS §413.140(1)(a).

H. Statute of Repose
Kentucky has no enforceable statute of repose for any product
liability cause of action.

IV. DAMAGES

In products liability cases a personal injury claimant may
recover for pain and suffering, medical expenses, lost wages
and earning impairment. Product liability property damages
claims allow for compensation for the loss of use as well as
the difference between the fair market value before and
immediately after the damage. Incidental and consequential
damages may also be recovered. There are no statutory
damages caps in Kentucky for compensatory damages.

A. Punitive Damages

Punitive damages are insurable in Kentucky. Punitive damages
awards are governed by statute. KRS §411.184-186. They may
be awarded upon a showing of clear and convincing evidence.
The trier of fact determines the amount of punitive damages
to be awarded.

Rev. 5/2022. This has been prepared for informational purposes only. It does not contain legal advice or legal opinion and should not be relied upon for individual
situations. Nothing herein creates an attorney-client relationship between the Reader and Reminger. The information in this document is subject to change and the
Reader should not rely on the statements in this document without first consulting legal counsel.

REMINGER.COM

Cleveland | Columbus | Cincinnati | Akron | Sandusky | Toledo | Youngstown | Dayton | Ft. Mitchell | Lexington | Louisville | Indianapolis | Ft. Wayne | Northwest Indiana | Evansville




