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COURT. OPINIONS CITED FOR CONSIDERATION
BY THE COURT SHALL BE SET OUT AS AN
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THE DOCUMENT TO THE COURT AND ALL
PARTIES TO THE ACTION.
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OPINION

AFFIRMING

ACREE, JUDGE: Acceptance Indemnity Insurance
Company (Acceptance) appeals from a summary
judgment entered by the Clay Circuit Court dismissing its
third-party complaint for equitable subrogation against
Appellee, Liberty Mutual Insurance Company (Liberty).
The circuit court based its ruling on the absence of
authority that Kentucky would apply the equitable
doctrine to permit an excess insurer to be subrogated to
the rights of its insured in order to pursue a claim against
the primary insurer. Assuming, arguendo, that
Acceptance presented a viable legal theory of Liberty's
liability, summary judgment still was proper in this case.
Therefore, we affirm.
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Janet D. Stanfill, as the Personal Representative and
Administratrix [*2] of the Estate of Specialist Glenn
Scott Stanfill, and Private Joshua S. Stanfill, filed a
wrongful death and negligence action against Walker
Transportation, Inc., Raymond G. Walker, Jamie Walker
(the Walkers), and The New Coal Company, Inc., arising
out of a 2004 automobile accident. The Plaintiffs
subsequently amended their complaint to assert a bad
faith claim against Acceptance.

The Walkers were insured by Liberty under an
assigned risk policy. They also had liability benefits
under an excess policy issued by Acceptance. Liberty
settled with the Plaintiffs for its policy limits within 90
days of the accident.

Acceptance filed a third-party complaint against
Liberty on June 30, 2005, alleging that Liberty acted in
bad faith toward Acceptance and in violation of the
Unfair Claims Settlement Practice Act, KRS 304.12-230
(the Act). Specifically, Acceptance alleged:

Liberty Mutual Insurance Company has
violated its duties owing to Acceptance
Indemnity Insurance Company and has
violated accepted standards in the
insurance industry in that Liberty Mutual
has requested the excess carrier,
Acceptance Indemnity Insurance
Company, to assume the defense of its
insured Jamie Walker, and Liberty [*3]
Mutual knew or should have known, that
Acceptance Indemnity Ins. Co. as the
excess carrier had no duty to defend in the
Acceptance Indemnity policy and that the
duty to defend rests solely on Liberty
Mutual; further, Liberty Mutual failed to
copy Acceptance Indemnity Ins. Co. on
correspondence, as requested, failed to
furnish information on reports and
information obtained from expert
witnesses, failed to instruct the attorneys
retained by Liberty Mutual to copy or
furnish all reports to Acceptance
Indemnity and has otherwise violated
duties of good faith and fair dealing owing
by the primary carrier to the excess carrier
Acceptance Indemnity Insurance
Company.

Acceptance claimed that, as the Walkers' excess
insurer, it was entitled to pursue a bad faith claim against
Liberty under the theory of equitable subrogation. Liberty
argued they owed no duty to Acceptance and that
Acceptance was unable to assert a bad faith claim against
them because Kentucky does not recognize the right of
excess insurers to sue primary insurers pursuant to the
doctrine of equitable subrogation. On August 14, 2006,
the Clay Circuit Court granted Liberty summary
judgment finding "no authority to support" Acceptance's
[*4] equitable subrogation theory.

The standard of review on appeal of a summary
judgment is whether the trial court correctly found that
there were no issues as to any material fact and that the
moving party was entitled to a judgment as a matter of
law. Summary judgment is appropriate where the movant
shows that the adverse party could not prevail under any
circumstances. Pearson ex rel. Trent v. Nat'l Feeding
Sys., Inc., 90 S.W.3d 46, 49 (Ky. 2002); see also, Scifres
v. Kraft, 916 S.W.2d 779, 781, 43 1 Ky. L. Summary 17
(Ky.App. 1996). "The trial court must view the evidence
in the light most favorable to the nonmoving party, and
summary judgment should be granted only if it appears
impossible that the nonmoving party will be able to
produce evidence at trial warranting a judgment in his
favor." Lewis v. B&R Corp., 56 S.W.3d 432, 436
(Ky.App. 2001).

By its holding, the circuit court, understandably,
declined to recognize a cause of action by an excess
insurer against a primary insurer pursuant to the doctrine
of equitable subrogation. Indeed, the cause of action has
yet to be recognized by any Kentucky appellate court,
though neither has it been specifically rejected. See,
National Sur. Corp. v. Hartford Cas. Ins. Co., 493 F.3d
752, 758 (6th Cir. 2007) [*5] (predicting that Kentucky's
Supreme Court would recognize the cause of action and
concluding that "[a]dopting the rule that excess insurers
can sue primary insurers in cases like this does not, as
argued, conflict with [American Continental Insurance
Co. v. Weber & Rose, P.S.C., 997 S.W.2d 12, 45 13 Ky.
L. Summary 18 (Ky.App. 1998)]."). This case presents the
first opportunity for a Kentucky appellate court to address
the precise issue.

On the other hand, the Sixth Circuit Court of
Appeals was asked to predict whether the Kentucky
Supreme Court would recognize this cause of action. The
question was answered in the affirmative in an opinion by

Page 2
2009 Ky. App. Unpub. LEXIS 204, *1



Judge John Rogers, formerly professor of law at the
University of Kentucky College of Law, in National Sur.
Corp. v. Hartford Cas. Ins. Co., 493 F.3d 752 (6th Cir.
2007). Though we find the Sixth Circuit opinion
persuasive, we are not bound to follow it. More
importantly, we need not formally embrace the viability
of this cause of action in order to decide this case. If the
theory is not viable in Kentucky, we must affirm the
lower court. However, even assuming, arguendo, that the
cause of action exists, it is not supported by the facts of
this case.

In National Surety, [*6] an excess insurer, National
Surety Corporation, sued a primary insurer, Hartford
Casualty Insurance Company, claiming breach of
contract and violation of its common-law duty of good
faith. National Surety sought relief under the doctrine of
equitable subrogation after Hartford refused to settle and
then lost at trial for an amount greater than its coverage
limits. Offering well-reasoned analysis, Judge Rogers
concluded that the

Kentucky Supreme Court would likely
adopt the majority rule because that rule
naturally follows from two other Kentucky
insurance rules: (1) that an insured may
sue an insurer who, in bad faith, fails to
settle a claim within policy limits, and (2)
that an insurer may step into the shoes of
the insured, pursuant to the doctrine of
equitable subrogation. In addition, the
majority rule furthers Kentucky policies of
encouraging fair and reasonable
settlements and preventing wrongdoers
from piggybacking on an insured's
insurance. . . .

Equitable subrogation is "designed to
prevent unjust enrichment by requiring
those who benefited from another paying
their debt to ultimately pay it themselves."
Id. The rule, as applied in the insurance
context, allows an insurer to [*7] sue a
third party for injuries that the third party
caused to the insured, when the insurer
compensated the insured for those injuries.
[Citations omitted].

National Surety at 755-56.

Even if we were to adopt the reasoning of National
Surety and recognize this cause of action in Kentucky, the
uncontroverted facts of this case demonstrate that
Acceptance could not prevail on its claim. This should be
clear from the factual distinctions between National
Surety and the case before us now.

First and foremost is the fact that, unlike the primary
carrier in National Surety, Liberty did not refuse to settle,
thereby "expos[ing] the insured to an unreasonable risk of
having a judgment rendered against him in excess of the
policy limits[.]" Manchester Ins. & Indem. Co. v.
Grundy, 531 S.W.2d 493, 501 (Ky. 1976). On the
contrary, Liberty promptly settled the claim for its own
policy limits. Acceptance counters this distinction by
claiming that Liberty's expeditious settlement of the
claim amounted to "pulling the trigger too quickly;" that
is, settling the claim prematurely. We believe there is
flawed logic in this assertion.

If the jury returns a verdict on the underlying
negligence and wrongful [*8] death claims in an amount
less than policy limits, Liberty's insured suffers no
damage and could assert no bad faith claim against
Liberty. Because Acceptance's claim to equitable
subrogation is derivative of the insured's claim,
Acceptance could not pursue a claim for bad faith either.
If the jury returns a verdict in the underlying tort action in
excess of Liberty's coverage, the insured tortfeasor would
have no claim for bad faith against Liberty for paying its
policy limits to the plaintiffs. A verdict in excess of the
limits of Liberty's policy would simply mean that
Acceptance's obligations under its contract of insurance
would come into play -- if they were not in play already.
See Motorists Mut. Ins. Co. v. Glass, 996 S.W.2d 437,
453, 44 12 Ky. L. Summary 28, 46 3 Ky. L. Summary 25
(Ky. 1997) ("As the 'excess' insurer, it did not owe any
coverage until [the] primary coverage was exhausted.").

We can envision only one circumstance that could
reasonably justify a claim by Acceptance that Liberty's
actions exposed the insured to an unreasonable risk of a
judgment in excess of Liberty's policy. That would be if
there was evidence that Liberty could have obtained a
complete release of liability from the tort plaintiffs in
exchange [*9] for tendering its policy limits (or some
lesser sum) but failed to do so. There is no evidence
whatsoever that this occurred.

The facts that distinguish this case from Nationwide
Surety make it unnecessary to formally recognize a cause
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of action that would allow an excess insurer to be
subrogated to the rights of its insured for the purpose of
pursuing a claim against the insured's primary insurer.
We therefore leave further analysis of this cause of action
for another day.

Furthermore, we find no authority for Acceptance's
argument that it should be allowed to bring a claim

against Liberty for settling a claim against its insured too
quickly, nor do we wish to establish such a precedent that
runs entirely contrary to the legislative intent of the Act.

For the foregoing reasons, the judgment of the Clay
Circuit Court is affirmed.

ALL CONCUR.
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