
1

PREVENTING AND RESPONDING TO BAD FAITH CLAIMS
(DEFENSE)

Brian D. Sullivan
November 15, 2011

1. Monitoring Claims Processing Practices to Forestall Bad Faith Lawsuits
a. Insurance Coverage from Bad Faith Liability

i. Buckeye Union v. New England (1999), 87 Ohio St.3d 280, 720
N.E.2d 495: The Ohio Supreme Court found that insurers could
obtain insurance to protect themselves from bad faith claims.
Defense Counsel may wish to alert their clients to the availability
of such coverage

b. An insurer has an implied affirmative duty to act in good faith in the
handling and payment of its insureds’ claims.  Therefore, an insurance
company acts in “bad faith” in Ohio when it fails to exercise good faith in
the processing of its insureds’ claims.  Hoskins v. Petra Life Ins. Co.
(1983), 6 Ohio St.3d 272, 267, 452 N.E.2d. 1315.

c. “The insurer’s failure to pay a claim need not involve bad intent or malice
to amount to ‘bad faith.’”  Stefano v. Commodore Cove E., Ltd. (2001),
145 Ohio App.3d 290, 293, 762 N.E.2d 1023.

d. Reasonable Justification Standard
i. An insurer fails to exercise good faith in the processing of a claim

of its insured where its refusal to pay the claim is not predicated
upon circumstances that furnish reasonable justification therefore.
Zoppo v. Homestead Ins. Co. (194), 71 Ohio St.3d 552, 644 N.E.2d
397.

ii. The burden is on the claimant.  The mere fact that an insurer
refused to settle is not conclusive of bad faith; the insured has the
burden to show that there was no reasonable justification for the
refusal

e. How to Avoid Bad Faith Claims
i. Good Claims Handling Practices

1. Initial investigation of a claim and potential coverage issues
a. Identification of a certified copy of the policy

i. Declaration pay will list all forms that
compile a policy

ii. Check bottom of page and make sure all
forms are present

iii. Make sure all forms have the correct date
ii. Identification of involved insured(s)

iii. Identification of coverage dates
iv. Identification of insurance event causing damages
v. Identification of claimed damages

vi. Investigation of potential coverage issues
1. Claims made Coverage
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a. Key to a claims made policy is that it only provides
coverage for claims that are made against the
insured and reported to the insurer during the policy
period vs. an occurrence based policy that provides
coverage for acts done during the policy period
regardless of when the claim is brought. Mominee
v. Scherbarth (1986), 28 Ohio St.3d 270, 298
(emphasis added).  See, also, St. Paul Fire &
Marine Ins. Co. v. Barry, 438 U.S. 531, 535, 57
L.Ed. 932, 98 S.Ct. 2923 (1978); Trizec Properties
v. Biltmore Const. Co. (11th Cir. 1985), 767 F.2d
810, 812; United States v. AC Strip (6th Cir. 1989),
868 F.2d 181; City of Harrisburg v. Int’l Surplus
Lines Inc. (M.D. PA 1984), 596 F. Supp. 954, 961
(if a claim is not reported during the policy period,
no coverage attaches); Pizzini v. AISLIC (ED Pa
2002), 2002 Westlaw 1477611.

i. Determining when a claim is “made” against
the insured

ii. Consideration of Relation Back Provision
1. See, also, LaValley v. Virginia Surety

Co. (ND Oh 2000), 85 F. Supp.2d
740 (enforcing prior notice
exclusion)

2. Occurred Based Coverage
a. Provides coverage for covered acts done during the

policy period
i. Trigger issues: when damage or injury spans

more than one policy period, which policies
must respond to the claim (i.e., which policy
periods are triggered)?

1. Exposure or Release Approach:
Insurance Co. of American v. Forty-
Eight Insulations (6th Cir. 1980),
633 F.2d 1212, clarified on
rehearing, 657 R.2d 814 (6th Cir.),
cert. den., 454 U.S. 1109, 102 S.Ct.
686, 70 L.E.2d 650 (1981), rehearing
den., 455 U.S 1009, 102 S.Ct. 1648,
71 L.E.2d 878 (1982).

2. Injury-in-Fact Approach: American
Home Products Corp v. Liberty Mut.
Ins. Co. (SDNY 1983), 565 F.Supp.
1485, aff’d. as modified 748 F.2d
760 (2d Cir. 1984).
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3. Manifestion Approach: Eagle Picner
Indus., Inc. v. Liberty Mut. Ins. Co.
(1st Cir. 1982), 682 F.2d 12, cert.
den., 460 U.S. 1028, 103 S.Ct. 1280,
75 L.E.2d 500 (1983).

4. Continuous Trigger or Triple Trigger
Appraoch: Kenne Corp, v. Inc. Co. of
N. Amer. (D.C. Cir. 1981), 667 F.2d
1034, rehearing den., 456 U.S. 951,
102 S.Ct. 2023, 72 L.E.2d 476
(1982); Owens-Corning Fiberglas v.
American Centennial Ins. Co. (Lucas
Cty C.P. 1995), 74 Ohio Misc.2d
183; Sherwin Williams Co. v.
Certain Underwriters at Lloyd
London (ND OH 1993), 813 F.Supp.
576, 590 n.9; Owens-Illinois Ins. V.
Aetna Cas. & Sur. Co. (D.D.C.
1984), 597 F.Supp. 1515, 1524
(applying Ohio law); Goodyear Tire
& Rubber Co. v. Aetna Cas. &
Surety Co. (2002), 95 Ohio St.3d 513
(policyholder may assign claims to
any one or more of multiple-
triggered years are triggered by long-
duration covered claims such an
environmental claims at issue in the
case)

3. Compliance with Policy Conditions
a. Late Notice- requires an insured to give an insurer

prompt notice of an accident or claim to give the
insurer an opportunity to make a timely and
adequate investigation of all the circumstances

b. Ormet Primary Aluminum Corp. v. Employers Ins.
Co. of Wausau, 99 Ohio St.3d 292, 2000-Ohio-330,
725 N.E.2d 646: “A notice provision requiring
notice to the insurer ‘as soon as practicable’
requires notice within a reasonable time in line of
the surrounding facts and circumstances.”

c. Ferrando v. Auto-Owners Mut. Ins. Co., 98 Ohio
St.3d 186, 2002-Ohio-7217, 781 N.E.2d 927: The
Ohio Supreme Court affirmed the presumption of
prejudice but now held that if the policyholder
rebuts the presumption of prejudice, it becomes an
issues of fact whether the carried was prejudiced
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and whether the policyholder’s late notice bars
coverage.

4. Employers Liability Coverage
a. See Jonathan S. Redd, Don’t Stop Thinking About

Tomorrow: Anticipating Coverage Disputes Under
Employment Practices Liability Insurance, 1
Journal of Insurance Coverage 109 (Spring, 1998).

5. Personal Injury Coverage
a. What is Covered

i. The typical CGL policy restricts the policy’s
provision of “personal injury” coverage to
only respond to injuries caused by an
offense arising out of the named insured’s
business, excluding advertising, publishing,
broadcasting or telecasting done by or for
the insured.  Personal injury is defined in
most policies to mean “injury” other than
“bodily injury,” arising out of one or more
of the following offenses:

1. false arrest, detention, or
imprisonment;

2. malicious prosecution;
3. wrongful eviction from, wrongful

entry into, or invasion of the right of
private occupancy of a room,
dwelling or premises that a person
occupies by or on behalf of its
owner, landlord, or lessor;

4. oral or written publication of
material that slanders or libels a
person or organization or disparages
a person’s or organization’s goods,
products or services; or

5. oral of written publication of
material that violates a person’s right
of privacy.

b. Typical exclusions:
i. Personal injury coverage is usually excluded

when the alleged injury is:
1. arising out of oral or written

publication of material, if done by or
at the direction of the insured with
knowledge of its falsity;

2. arising out of oral or written
publication material whose first
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publication took place before the
beginning of the policy;

3. arising out of the willful violation of
penal or ordinance committed by or
with the consent of the insured; or

4. for which the insured has assumed
liability in a contract or agreement.
This exclusion does not apply to
liability for damages the insured
would have in the absence of the
contract or agreement.

6. Construction Defects
a. Typical allegations include breach of contract,

negligent repair, negligent performance of a
contract, breach of express or implied warranty.

b. Defining “accident” or “occurrence”
i. “Occurrence” means “an accident, including

continuous or repeated exposure to
substantially the same general harmful
conditions.”

ii. Some Ohio courts hold that claims for
breach of contract and faulty workmanship
do not state an “accident” or “occurrence”
under standard I.S.O. CGL policy.

1. Royal Plastics, Inc. v. State Auto.
Mut. Ins. Co. (8th Dist. 1994), 99
Ohio App.3d 221, 650 N.E.2d 180,
quoting Hybud Equip. Corp. v.
Sphere Drake Ins. Co. (1992), 64
Ohio St.3d 657, 664, 597 N.E.2d
1096: The court cited definition of
“occurrence” and concluded that the
complaint failed to allege an
occurrence, but merely a failure of
the insured’s product.  The court
recognized that the definition with
the term “accident” “is clear and
plaint, something only a lawyer’s
ingenuity could make ambiguous.”

2. R.N. Thompson & Assoc., Inc. v.
Monroe Guar. Ins. Co. (Ind. App.
1997), 686 N.E.2d 160, 165: The
Indiana court held that claims to
repair faulty workmanship do not
allege an “occurrence,” observing
that CGL policies do “not cover an
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accident of faulty workmanship but
rather faulty workmanship that
causes an accident.”  The theory is
that repairs to faulty work
contemplate ordinary and predictable
business risk that are different from
fortuitous occurrences that give rise
the insurable liability.

iii. More recent trends hold that coverage is
actually negated by policy exclusions, not
by definition of “occurrence.”

iv. Erie Ins. Exchange v. Colony Dev. Corp.
(Dec. 31, 2003), 10th Dist. Nos. 02AP-1087,
02, 02AP-1088, 2003-Ohio-7323: Claims
for faulty construction reasonably fall within
a CGL policy’s initial grant of coverage for
an occurrence

v. Acme Constr. Co., Ins. V. Continential Nat’l
Indemn. Co. (Jan. 30, 2003), 8th Dist. No.
81403, 2003-Ohio-434, appeal not allowed,
99 Ohio St.3d 1413, 2003-Ohio-2454: “Ohio
case law * * *overwhelmingly indicates that
allegations that a contractor failed to fulfill
its duties in constructing or designing that
which it had constructed, constitute an
‘occurrence’ as * * * most general
commercial liability insurance policies
uniformly define that term, i.e., as an
‘accident.’”  The court noted that work
product case hinge on applicable policy
exclusions, not the definition of occurrence.

c. Business Risk Exclusions
i. General Rule: CGL policies to not guarantee

quality of insured’s work or product only
accidental damage to third persons or
property of others is generally covered

ii. Damage to property- unless included in the
products completed operations hazard

iii. Damage to your product
iv. Damage to your work
v. Damage to impaired property not physical

injured
1. the exclusion will be applied where

property is made less useful due to a
defect in the insured’s work or a
failure to perform a contract in
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accordance with it terms.  An
exception to the exclusion is carved
out, however, where the loss of use
arises from “sudden and accidental
physical injury” to the insured’s
product or work after put to its
intended use

2. The example provided in the
International Risk Management
Institution Commercial General
Liability guidebook derives from an
allegation by homeowners that a
manufacturer supplied defective
drywall that was incorporated into
the home when it was built.  When
the drywall unexpectedly cracks and
prevents the homeowners from
staying in the home due to fear of
collapse, or inadvertently damages
the structure of the home, such
events are accidental damages to
impaired property so as to fall under
the exception to the exclusion.

3. In other words, consequential
damages resulting from the insured’s
faulty workmanship is probably
covered.  See, e.g., Acme Steak Co.,
Inc. v. Great Lakes Mechanical Co.,
7th Dist. Nos. 98-CA-146, 98-CA-
243, 2000-Ohio-2566 (coverage
found for consequential damage to
spoiled meat where company fails to
adequately perform contract to
transform refrigerator into freezer);
Hartzell Ind., Inc. v. Federal Ins. Co.
(2001), U.S. Dist. Ct. S.D. OH No.
C-3-99-325 (coverage found for
claim of loss of use of boiler house
where failure of insured’s fan after
installation in boiler house caused
entire cooling system to be shut
down and rendered boiler house
“less useful.”)

vi. Recall of products, work, or impaired
property
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1. Sistership exclusion applies only to
recall from the market. Erie Ins.
Exchange v. Colony Dev. Corp.
(Dec. 23, 1999), 10th Dist. Nos.
99AP-329, 99Ap-335.

7. Expected and Intended Damages
a. Intentional torts generally are not insurable under

Ohio Law. Doe v. Shaffer, 90 Ohio St.3d 388,
2000-Ohio-186, 738 N.E.2d 1243.

i. The injury itself must be expected or
intended, not merely the performance of a
volitional act. Physicians Inc. Co. v.
Swanson (1991), 56 Ohio St.3d 189, 569
N.E.2d 906.

b. Employer Intentional Tort
i. “Blankenship” torts

1. Blankenship v. Cincinnati Milacron
Chemicals (1982), 69 Ohio St.2d
608, 433 N.E.2d 572:  The Ohio
Supreme Court held that employees
were not precluded by the Ohio
Constitutional or the workers’
compensation laws for recovering
common law damages against their
employer for an intentional tort.

ii. CGL coverage
1. Exclusion for expected or intended

injury precludes coverage for
employer intentional torts. Wedge
Products, Inc. v. Hartford Equity
Sales Co. (1987), 31 Ohio St.3d 65,
509 N.E.2d 74

2. Exclusion for bodily injury to an
employee precludes coverage for
employer intentional and substantial
certainty torts. Penn Traffic Co. v.
AIU Ins. Co., 99 Ohio St.3d 227,
2003-Ohio-3373, 790 N.E.2d 1188.

iii. Stopgap Coverage
1. “Public policy does not prohibit an

employer from securing insurance
against compensatory damages
sought by an employee in tort where
the employer’s tortious act was one
performed with the knowledge that
injury was substantially certain to
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occur.” Harasyn v. Normandy
Metals, Inc. (1990), 49 Ohio St.3d
173, 551 N.E.2d 962, at syllabus.

2. Read the stopgap coverage
endorsement carefully, as it may still
exclude coverage for substantial
certainty torts.

2. Responding to Initial Pleadings and Motions
a. When determining whether an insurance company is obligated to defend

an insured against allegations raised in a complaint, the insurer must look
at the four corners of the complaint. Willoughby Hills v. Cincinnati Ins.
Co. (1984), 9 Ohio St.3d 177, 179.

b. Where the complaint fails to contain a claim “potentially or arguable
within the policy coverage” because the claim does not fall within a
policy’s coverage provisions or is specifically excluded from coverage, the
insurer has no duty to defend. Zanco, Inc. v. Michigan Mut. Ins. Co.
(1984), 22 Ohio St.3d 114, 115; see, also, VIP Dev., Inc. v. Cincinnati Ins.
So. (1987), 32 Ohio St.3d 337, 358; Wedge Products, Inc. v. Hartford
Equity Sales Co. (1987), 31 Ohio St.3d 65, 66.

c. The “arguably or potentially covered” test contemplates whether the
allegation in the four corners of the complaint may be covered under the
policies.

d. If there is no duty to indemnify, there is no duty to defend. Preferred Risk
Ins. Co. v. Gill (1987), 30 Ohio St.3d 108.  Where the conduct which
prompted the filing of the underlying suit is “indisputable outside
coverage,” there is no basis for requiring the insurance company to defend
or indemnify the insured.” Id.

e. If the allegations asserted against the insured are “potentially or arguable
covered,” then the insurer has a duty to defend.” City of Willoughby Hills
v. Cincinnati Ins. Co. (1984), 9 Ohio St.3d 117.

f. Once an insurer must defend one claim within a complaint, it must defend
the insured on all other claims within the complaint, even if they bear no
relation to the insurance-policy coverage. Preferred Mut. Ins. Co. v.
Thompson (1986), 23 Ohio St.3d 78, 80.

g. An insurer’s duty to defend is broader than and distinct from its duty to
indemnify. Socony-Vacuum Oil Co. v. Continental Cas. Co. (1945), 144
Ohio St. 382.

h. Defenses to Bad Faith Claims
i. No Coverage

1. in many states, court have held that there can be no breach
of the implied covenant of good faith and fair dealing
where there is no coverage under the relevant policy

2. Ohio courts are currently split on this issue.  See Pasco v.
State Auto. Mut. Ins. Co. (Dec. 21, 1999), 10th Dist. No.
99AP-430, in which the Tenth District affirmed the trial
court’s ruling rejecting a bad faith claim because “an



10

insurer has no obligation to pay or settle a claim for which
the policy does not provide coverage.” See, also, contra,
Simpson v. Permanent Gen. Ins. Co., 8th Dist. No. 81216,
2003-Ohio-1157, wherein the Eighth Appellate District
found a genuine issue of material fact as to whether
insurer’s knowledge that tortfeasor was uninsured when it
denied insured’s claim for uninsured/underinsured
(UM/UIM) benefits precluded summary judgment on claim
that insurer acted in bad faith in denying claim for
UM/UIM benefits, where insured submitted deposition
testimony of insurer’s claim representative that she
received evidence from insured that tortfeasor was not
insured.

ii. Genuine Issue Doctrine
1. Generally, an insurer has not breached the implied

covenant by mistakenly withholding policy benefits, if such
withhold is reasonable, or based upon a legitimate dispute
as to the insurer’s liability under the current law.

iii. Advice of Counsel
1. The insurer often consults with counsel when determining

the position to take with respect to a particular claim and
then, in determining whether its position is right or wrong,
will state that it relied on the advice of counsel in order to
avoid allegations of bad faith.  Good faith reliance on
advice of counsel, even if the advice turned out later to be
incorrect, can, in some jurisdictions, negate a claim of bad
faith.  See Gordon v. Nationwide Mut. Ins. Co. (1972), 30
N.Y.2d 427, 334, N.Y.S.2d 601; contra, Blakely v.
American Employers’ Ins. Co. (5th Cir. 1970), 424 F.2d
728, 734.

i. Reservation of Rights v Declination of Coverage
i. Reservation of Rights

1. Waiver and Estoppel
a. Wavier is defined as the voluntary relinquishment

of a known right and may be expressed or implied.
State ex rel. Wallace v. State Medical Board of
Ohio, 89 Ohio St.3d 431, 2000-Ohio-213, 732
N.E.2d 960.  Waiver exists when an insurer, by acts
of declarations, evidences recognition of liability
under the policy. Leader National Insurance Co. v.
Eaton (1997), 119 Ohio App.3d 688, 696 N.E.2d
236.

b. The doctrine of equitable estoppel precludes a party
from asserting certain facts where the party, by his
conduct, has induced another to change his position
in good faith reliance upon the party’s conduct.
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Turner Liquidating v. St. Paul Surplus Lines Co.
(1994), 93 Ohio App.3d 292, 295, 638 N.E.2d 174.

c. The four elements of estoppel are:
i. A factual misrepresentation

ii. Which is misleading
iii. And induces reasonable and good faith

reliance, which is
iv. Detrimental to the relying party,
v. See Helman v. EPL Prolong Inc., 139 Ohio

App.3d 231, 2000-Ohio-2593.
d. Generally, the doctrines of waiver nd estoppel may

not be used to expand coverage.  See Hybud Equip.
Corp. v. Sphere Drake Ins. Co., Ltd. (1992), 64
Ohio St.3d 657, 597 N.E.2d 1096.

i. A court cannot create a new contract for the
parties

ii. An insurer should not be required to pay for
a loss for which it charged no premiums

iii. A risk should not be imposed upon an
insurer that it might have denied

iv. Exception: Ohio courts have exception to
the general rule and allow an insurance
company to lose its right to assert policy
limitations by waiver or estoppel.
Hounshell v. American states Ins. Co.
(1981), 67 Ohio St.2d 427, 424 N.E.2d 311.

2. Defending Under a Reservation of Rights
a. An insurer’s reservation or rights often creates a

conflict of interest.  Whenever an insurer fulfills its
duty to defend by assuming control of the defense
for an insured but also intends to challenge its duty
to indemnify if the defense is unsuccessful, then it
creates a potential conflict of interest.  In order to
cure this potential conflict, an insurer must warn the
insured of the conflict by reserving its rights under
the policy.  To effectively reserve its right under the
policy, an insurer must notify the insured it will
defend the suit, but reserve all rights it has based on
non-coverage under the policy.  A reservation of
rights allows the client to make a knowing choice
whether to proceed with representation and the
possible conflict, or obtain independent counsel.

ii. Denial of Coverage
1. Consent Judgment: insurance policies sometimes have a

provision that states that an insured must consent to
judgment prior to entering into a settlement agreement.
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However, often times policies have provisions stating the
opposite.  This gives the carrier the sole right to settle
matter without the insured’s consent.  However, when an
insurance carrier denies coverage, it no longer has the right
to decide settlement issues.  As such, if a carrier is alter
deemed to owe coverage, it must accept whatever decision
the insured made with respect to settlement issues during
the course of litigation.

2. Loss of Control Defense: once an insurance carrier denies
coverage for a particular claim, it loses its right to control
the defense

3. Allocation of Settlement Between Covered and Uncovered
Claims: Even though the policy may limit the duty to
defend only to covered claims, the majority position among
state courts is that an insurer has a duty to defend all claims
in a complaint if at least one claim is potentially covered

3. Bifurcation
a. R.C. 2315.21(B) and Fed.R. 42(b) gives the courts discretion to bifurcate

separate causes of action “to avoid prejudice, or when separate trials will
be conducted to expedition and economy.  Under this authority, a court
may sever an extra contractual claim from a coverage claim, recognizing
that an allegation of bad faith refused to provide coverage fails as a matter
of law unless a right of coverage can be first proven.  Finally, the severing
of an extra contractual claim of bad faith will avoid pertinent issues
involving discovery rights which are not equal under each of these causes
of action.

b. In Boone v. Van Liner, the Ohio Supreme Court noted that the remedy of
filing a Motion to Bifurcate was available if the insured defendant felt that
the discovery filed in the bad faith claim prejudiced its defense of the
coverage claim.

c. The subsequent decision of Garge v. State Auto. Mut. Ins. Co., the court
held that a trial court’s failure to bifurcate a bad faith claim and stay
discovery until the coverage issue is resolved is grossly prejudicial to the
defendant and constituted an abuse of discretion.

d. In Hahns Electric Co. v. Hartford Cas. Co., the court found that a trial
court acted properly in staying the plaintiff’s bad faith claim and related
discovery until the underlying coverage issue was resolved.

e. As a consequence, as a matter of generally practice a motion to bifurcate
should always be filed in a case where a bad faith claim has been merged
with a coverage claim.

f. Scotts Co. v. Employer Insurance of Wassau, 2005-Ohio-4188, addresses
the appealability of discovery in a bad faith claim pursuant to Boone to an
in camera inspection.  The court held that without any specific documents,
it cannot conclude whether such documents would be within “claim file
materials” containing attorney client communications related to the issues
of coverage that were created prior to the non-coverage.  The court
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remanded the matter back to the trial court with instructions to modify its
judgment to require production of all requested materials directly to the
trial court in order to perform an in camera review of any and all
documents that may fall within the discovery order set forth by the trial
court in the Boone decision.  Once the trial court orders the disclosure of
specific documents, the insurers may have a proper appeal to this court for
review of whether those documents were within the purview of Boone.

g. Some appellate courts have held that a trial court’s failure to bifurcate a
bad faith claim and stay bad faith discovery pending the underlying
coverage dispute would be grossly prejudicial to the insurer.  See, e.g.,
Garge v. State Auto Mut, Ins. Co., 155 Ohio App.3d 258, 2003-Ohio-
5960. 800, N.E.2d 757.

h. Buckeye Union v. New England Ins. (1999), 87 Ohio St.3d 280:  Ohio
Supreme Court found that insurers could obtain insurance to protect
themselves from bad faith claims.  The court found that tortuous exposure
as a result of “bad faith” conduct did not constitute uninsurable conduct as
a matter of public policy under Ohio law.


