
TO RESPOND, OR NOT TO RESPOND,  
THAT IS THE QUESTION: 

CLAIMS ENTERED ON THE CPSC ON-LINE DATEBASE 
 

By Hugh J. Bode and Robert S. Yallech, Reminger Co., LPA 
 

HUGH J. BODE    ROBERT S. YALLECH  
REMINGER CO., L.P.A.                     REMINGER CO., L.P.A. 
1400 Midland Building                       11 Federal Plaza Central,  
101 Prospect Avenue West  Suite 300 
Cleveland, Ohio 44115  Youngstown, Ohio 44503 
(216) 687-1311   (330) 744-1311 
hbode@reminger.com   ryallech@reminger.com 
  
 
Hugh Bode specializes in the representation of manufacturers of 
motor vehicles, machinery, chemicals and consumer products. He 
has successfully tried over 130 jury trials in courts throughout 
Ohio and in many other states. He lists among his successes 
several of the most significant automotive product's liability cases 
tried in the last 20 years.  In addition to trial work, Hugh also 
represents manufacturers before the U.S. Consumer Products 
Safety Commission and other administrative agencies. In that 
capacity he has formulated and managed nationwide corrective 
action campaigns. 
 
Hugh is a Sustaining Member of the Products Liability Advisory 
Council. He has lectured on products liability issues to engineering 
students at The Ohio State University and executives at the 
European School of Management and Technology, Schloß Gracht. 

 
 

Bob Yallech serves as the Co-Chair of the Products Liability 
Practices Group at Reminger. He focuses his legal practice in the 
area of products liability and represents both international and 
domestic corporations in wrongful death and catastrophic injury 
cases. He has extensive trial experience in both federal and state 
courts. Bob also taught law students as an adjunct professor at 
Cleveland State University, Cleveland-Marshall College of Law. 
He trained second and third year law students in the art of trial 
advocacy from 2002 through 2008. 
 
Bob was named a "Rising Star" in 2010 and 2011 by Ohio Super 
Lawyers Magazine. This is an honor bestowed upon 2.5% of 
eligible Ohio attorneys. 
 



 2

Introduction 
 
Beginning in March of 2011, there will be a new, publically 
available and searchable database on the safety of consumer 
products.  See 16 C.F.R. Part 1102.  Various persons and entities 
will be able to submit “reports of harm” about consumer products 
to the new database maintained by the U.S. Consumer Products 
Safety Commission (the “Commission”).  15 U.S.C. 2055.    This 
article will address how this database was established, who may 
submit reports of harm, what information will be maintained by the 
Commission on this new database, how and when manufacturers 
and others businesses may and should respond to reports of harm, 
and the ramifications of responding to reports of harm (i.e., are 
these responses admissible in subsequent litigation). 
 

The Database 

Section 212 (15 U.S.C. 2055) of the Consumer Product Safety 
Improvement Act of 2008 (the CPSIA), amended the Consumer 
Product Safety Act (CPSA), by adding section 6A, which requires 
the U.S. Consumer Products Safety Commission (the 
“Commission”) to establish and maintain a publically available, 
searchable database on the safety of consumer products and other 
products or substances it regulates (the “Database”).  15 U.S.C. 
2055 §6A.  According to Section 6A(a)(3) of the CPSA, the 
Commission is required to, first, submit to Congress its plan for the 
Database, and, second, within 18 months after doing so, establish 
the Database.  15 U.S.C. 2055a §6A(a)(3).  Because the 
Commission submitted its plan for the Database to Congress on 
September 10, 2009, the Database must be established no later than 
March of 2011.   

 
With Congressional authority, the Commission began the formal 
rulemaking process to create the Database on May 24, 2010.  See 
U.S. Consumer Products Safety Commission website release, 
http://www.saferproducts.gov/news1.pdf, last visited October 30, 
2010. After receiving input from consumer advocates, 
manufacturers, retailers, government users, database experts and 
others before a public hearing, the Commission published in the 
Federal Register a Notice of Proposed Rulemaking concerning the 
establishment of the Database.  Ibid.  During the 60-day window 
for public comment, various interest-groups submitted a total of 
thirty-seven comments covering over 100 separate issues, the 
comments came from trade associations and industry 
representatives (33 comments submitted), consumer interest 
groups (submitting two comments), and the general public 
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(submitting two comments).  Ibid.  At the end of this process, the 
Commission created the draft final rule (the “Rule”) for the 
creation of the Database, which was released on October 14, 2010.   
 

The Rule 

The Rule sets forth that the Database must contain: 1) information 
submitted by persons dealing with reports of harm; 2) information 
derived by the commission from voluntary and mandatory recall 
notices; and 3) comments from manufacturers or private labelers in 
response to a report of harm about its product.  15 U.S.C. 2055 
§6A(b)(1)(A)—(C).  In addition, Section 6(a)(b)(3) of the CPSA 
requires the commission to include in the Database any additional 
information it determines to be in the public interest. 

 
The first question is:  who may submit the reports of harm that will 
be the basis for consumer product information to be maintained on 
the Database?  In this regard, the Rule specifies five categories of 
persons who may submit a report of harm via internet, telephone, 
electronic mail, or paper.  15 U.S.C. 2055(b)(1)(A)(i)–(v).  A 
“report of harm” is a report about any injury, illness, or death, or 
any risk of injury illness or death regarding an incident related to 
the use of a consumer product.  15 U.S.C. 2055(g).  A consumer 
product under the Act has the same meaning as in 3(a)(5) of the 
CPSA, and includes any other products or substances regulated by 
the Commission.  15 U.S.C. 2057(d).   

 
The five categories of persons that may submit these reports of 
harm are:  1) consumers (including user of the consumer product, 
but also family members, relatives, parents, guardians, friends, and 
observers of a consumer product being used); 2) government 
agencies (including local, state, and federal government agencies, 
school systems, social services, child protective services, state 
attorneys general, state agencies, and all executive and independent 
federal agencies); 3) health care professionals (including medical 
examiners, coroners, physicians, nurses, physician’s assistants, 
hospitals, chiropractors, and acupuncturists); 4) child services 
providers (including day care centers, day care providers, 
prekindergarten school, and child care providers); and 5) public 
safety entities (including police, fire, ambulance, emergency 
medical services, federal, state, and local law enforcement entities, 
and other public safety officials, and professionals, including 
consumer advocates and individuals who work for 
nongovernmental organizations, consumer advocates, consumer 
advocacy organizations, and trade associations so long as they 
have public safety purpose).  15 U.S.C. 2055(b)(1)(A).   
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In response to a formal comment objecting to the breadth of these 
definitions, the Commission indicated that such scope was 
intentional, and it further responded by expanding the 
interpretation of these defined categories, stating that the person 
submitting a report of harm need not have first hand knowledge of 
the harm.  For example, “parents may enter information related to 
consumer products used by their children, regardless of whether 
they personally witnessed the incident or purchased the product.” 
See Response to Comment 8 of the proposed Section 1102.10(a), 
found at www.cpsc.gov/library/foia/foia11/brief/publicdb.pdf, last 
viewed on October 30, 2010.  One could easily imagine a parent 
submitting a report after his or her child was supposedly injured on 
a school swing set or while using any number of consumer 
products at a friend’s house.   

 
With this example in mind, the next questions is:  what information 
is required in a report of harm for it to be published and, do these 
reporting requirements do anything to prevent duplicative, 
inaccurate, or fraudulent reports? All reports of harm must meet 
the minimum requirements for inclusion as set forth in section 6A 
and section 1102.10(d), which requires an adequate description of 
the product, the name of the manufacturer or private labeler of the 
consumer product, a description of the harm, the category of 
submitter (consumer, government agency, health care professional, 
child services provider, or public safety entity), and contact 
information of the reporter of harm (first and last name and 
mailing address). 15 U.S.C. 2055 §6A(b)(2)(B).  The submitter 
must also consent to the inclusion of the report of harm in the 
Database and “verify” that he or she has reviewed the report of 
harm and that the information contained in the report is true and 
accurate to the best of the submitter’s knowledge, information, and 
belief.  Reports that meet these reporting requirements will be 
published in the Database and sent to the identified manufacturer 
or private labeler.   15 U.S.C. 2055. 

 
The most important requirement is also the most ambiguous: the 
description of the product.   This description merely “requires a 
word or phrase sufficient to distinguish a product identified in a 
report of harm as a consumer product, a component of a consumer 
product, or a product or substance regulated by the Commission.” 
15 U.S.C 2064.  It is unclear what this will actually require.  What 
it does not require, however, is clear.  The submitter is not required 
to specify the victim’s name, the name of the product (i.e., brand 
name), where the product was purchased, price paid, model, serial 
number, date of manufacture, or retailer, although such 
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information may be provided if known.  Ibid.  Moreover, there is 
no time limitation on submitting reports of harm, which the 
Commission justifies by stating that a person reading a report will 
be able to determine for him or herself what weight to accord an 
accident that is entered long after the date of occurrence.  See 
Response to Comment 30, located at http://www. cpsc.gov/library/ 
foia/foia11/brief/publicdb.pdf, last visited on October 30, 2010.  
Whether this is a valid basis for allowing consumers to report stale 
claims of harm is debatable. 

 
The description of harm is similarly ambiguous and broad.  Section 
1102.10(d)(3) allows for reports to be based on illness, injury, or 
death, or a risk of illness, injury, or death.  See Response to 
Comment 26 & 27, located at http://www.cpsc.gov/library/ 
foia/foia11/brief/publicdb.pdf, last visited on October 30, 2010.  
Understandably, the Commission received comments objecting to 
risk of harm as a basis for a report of harm, stating that the 
Database should be limited to concrete instances and not on issues 
or injuries that may (or may not) occur.  See Comment 27, located 
at http://www.cpsc.gov/library/foia/foia11/brief/publicdb.pdf, last 
visited on October 30, 2010.  The use of the word “risk” is 
incredibly ambiguous and will likely permit reports of harm for 
virtually anything related to a submitter’s subjective belief that a 
consumer product could potentially cause future illness, injury, or 
death.  

 
In addition to the foregoing deficiencies, there are numerous 
others.  There is obvious risk of duplicate reports of harm over the 
same incident.  The Commission has refused to establish any 
mechanism to prevent such duplicate reports of harm and asserts 
that the reader will be able to determine whether reports of harm 
are duplicative.  Without the location of the incident, victim’s 
name, or a more detailed description of the consumer product in 
question, it is curious how a reader could make such a 
determination. 

 
Also problematic is the possibility that the Database will accept 
and publish inaccurate, unfounded, fabricated, and/or fraudulent 
reports.  Other than requiring the submitter to “verify” the truth 
and accuracy of the report of harm, there is no other mechanism to 
validate or verify the accuracy of the reports of harm. See 
Comment 33, located at http://www.cpsc.gov/library/foia/foia11/ 
brief/publicdb.pdf, last visited on December 30, 2010.  Moreover, 
there is nothing preventing any person from making up a fictitious 
name and submitting a false report of harm about a competitor’s 
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product.  In light of these few examples, what can a manufacturer 
and other businesses do in response to reports of harm?    

 
The Opportunity to Respond (or not to Respond) 

If the report of harm meets all the minimum requirements for 
publication, it will be transmitted to the manufacturer or private 
labeler identified within five business days, and the business 
receiving such report of harm will have an opportunity to respond.  
15 U.S.C. 2055(a)(b)(1)(A).  Procedurally speaking, the 
Commission will provide businesses the opportunity to register for 
the Commission’s online business portal, which will allow 
businesses to receive reports of harm and respond to same via 
electronic communication.  16 C.F.R. § 1102.12(b).  Businesses 
will be required to identify a “registered account user” who will be 
the sole person authorized to submit a response to the Commission 
on the business’ behalf. If the business wishes to respond, it must 
do so within ten days of receiving the report of harm, and if the 
response complies with publishing guidelines, it will be published 
in the Database along with the corresponding report of harm.  16 
U.S.C. §1102.28. 

 
A business may respond in any way and to any aspect of the report 
of harm, including identifying materially inaccurate information or 
confidential information, or by stating that the identity of the 
appropriate manufacturer or private labeler is uncertain.  See 
Comment 36, located at http://www.cpsc.gov/library/ foia/foia11/ 
brief/publicdb.pdf, last visited on October 30, 2010.  For a 
response to be published, it must relate to a report of harm, contain 
a unique identifier assigned to the report, include the 
manufacturer’s verification of the truth and accuracy of its 
comment, include a manufacturer’s affirmative request that its 
comment be published, and consent to publication of the comment.  
16 C.F.R. § 1101.12. 

 
A business should identify and respond to materially inaccurate 
information in a report of harm.  Materially inaccurate information 
is information that is “false or misleading and relates to a matter 
which is so substantial and important as to affect a reasonable 
consumer’s decision making about the product.” See Response to 
comment 36, located at http://www.cpsc.gov/library/foia/foia11/ 
brief/publicdb.pdf, last visited on December 30, 2010.  A business 
bears the burden of establishing that information is materially 
inaccurate, which must be shown with documentation or other 
information showing that the information meets the codified 
definition of “materially inaccurate information.”  See Response to 
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comment 80, located at http://www.cpsc.gov/library/foia/foia11/ 
brief/publicdb.pdf, last visited on October 30, 2010; see also 16 
C.F.R. § 1102.26(b). 

 
The procedure for dealing with such information is somewhat 
problematic for businesses.  Even after a business asserts that 
certain information is materially inaccurate, the Commission will 
release the report of harm unless it is able to make a 
“determination” that the information is, in fact, materially 
inaccurate.  Either before or after publishing a report of harm, if 
the Commission determines that information is materially 
misleading, it may do any of the following:  refuse to publish -or 
remove the report of harm from the Database, correct the 
materially inaccurate information and publish the correct report of 
harm, or add information to the report to correct the materially 
inaccurate information.  16 C.F.R. § 1102.26(g). 

 
In addition to responding because information is materially 
inaccurate, a business should respond if a report of harm contains 
confidential information.  Under the Act, confidential information 
is “information that contains or relates to a trade secret or other 
matter referenced in 18 U.S.C. 1905, or that is subject to 5 U.S.C. 
§ 552(b)(4).” 16 C.F.R. § 1102.24. Section 1102.24(b) permits a 
manufacturer to designate portions of information contained in a 
report of harm as confidential in the same manner in which it 
submits a comment/response to a report of harm.  16 C.F.R. § 
1102.24(c).  If a “request for confidential treatment” is made, the 
Commission may, in its discretion, withhold the report of harm 
from publication in the Database until it makes a determination 
regarding confidentiality.  16 C.F.R. § 1102.24(d).  One caveat is 
that the responding business must, in good faith and in writing, be 
willing to assist the CPSC in the defense of the confidentiality in 
any later judicial proceeding seeking to compel disclosure of that 
information. 16 C.F.R. § 1102.24(e).  If the Commission 
determines that a section of the report of harm is confidential, the 
Commission will notify the manufacturer or private labeler, redact 
the information deemed confidential, and publish the report of 
harm as redacted in the Database.  If the Commission disagrees 
with the claim that information is confidential, the Commission 
will notify the manufacturer or private labeler of this determination 
and publish the report of harm in the Database.  16 C.F.R. § 
1102.24(g). 
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Admissibility of Responses in Subsequent Litigation 

The admissibility of reports of harm and responses will be an issue 
that courts will deal with after the implementation of the Database.  
The first issue that must be addressed before a writing may be 
admissible is whether it is authenticated, meaning, whether the 
document is genuinely what the proponent of the document claims 
it to be.  To this end, all reports of harm submitted to the 
Commission become official records of the Commission in 
accordance with 16 CFR § 1015.1 and will be treated in 
accordance with that regulation, which defines Agency records for 
purposes of the Freedom of Information Act.  As such, the record 
would be considered public records, and thus authenticated.  
Fed.R.Evid. 901(b)(7)(public records or reports are authenticated). 

 
If a document is authenticated, it still must satisfy other rules of 
evidence, such as Federal Rule of Evidence 801, excluding all 
evidence that is considered hearsay.  Hearsay is an out of court 
statement offered to prove the truth of the statement.  A statement 
is not only an oral but written, and thus documents that contain 
written statements are likely hearsay and inadmissible unless an 
exception applies. 

  
If the report of harm or response is being offered against the 
drafting party (i.e., the manufacturer seeks to admit a report of 
harm against a consumer who wrote the report of harm), the 
writing would be admissible as a statement by a party opponent.  
Fed. R. Evid. 801(d)(2).  A statement by a party opponent means, 
when a company or person is a party to an action, a prior out of 
court statement by that company or person may be used against 
them in court, and that statement is considered not hearsay.  
Therefore, the report of harm or response may be admissible in 
court against the person who made the statement.  Practically 
speaking, if a manufacturer, for example, responded to a 
consumer’s report of harm in a way that admitted liability or 
conceded that the product causing harm was its product, those 
admissions could very well be used against them in a later civil 
litigation dealing with the same incident.   

 
The party opponent exclusion would not apply, however, if the 
report of harm or response was being offered by the party who 
made the original statement. For example, the report of harm 
would not be admissible by the consumer in an action against the 
manufacturer (e.g., as additional evidence of what caused him or 
her harm).  Similarly, a manufacturer’s response would not be 
admissible if offered by the manufacturer in litigation against the 
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consumer (e.g., to show that the manufacturer originally denied 
that the consumer product was its product).  In these 
circumstances, the statement would be considered hearsay and 
would only be admissible if an exception applied.  The elements of 
the relevant exceptions (business record exception and the public 
records exception), however, are likely not met.  Thus, the report 
of harm and response would not be admissible if offered by the 
drafting party but would be admissible if offered against the 
drafting party.  Keep this in mind when responding, and focus any 
response to correcting materially inaccurate information, 
requesting that information to be deemed confidential, or asserting 
that the manufacturer or private labeler is uncertain based on the 
information provided in the report of harm.   

 
Conclusion 

 
Starting in March of 2011, the Database will be up-and-running.  
Make sure your business is registered to receive any reports of 
harm via electronic transmission, and that you have designated the 
appropriate individuals to respond to these reports.  To respond, or 
not to respond, will ultimately be up to the particular manufacturer 
or private labeler identified in the report of harm on a case-by-case 
basis.  Utilize the ambiguities in the reports to separate yourself 
from being associated with any such report, and always take steps 
to correct materially inaccurate information and protect the 
disclosure of confidential information.  
 


