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Indiana is one of many jurisdictions to part from traditional tort law to follow what is called the “mode of operation” doctrine. Under this approach,
retailers are charged with knowledge that their method of operation may result in customers dropping objects onto the ground as they browse
through the store, and have a duty to take reasonable care to protect customers from such risks. The law imputes this knowledge to a retailer as a
quid pro quo for the economic advantage afforded to the retailer through mass merchandising. Practically speaking, after the customer proves that
he slipped and fell on a hazardous conduction on the premises, it is the retailer’s burden to show that it did not know of the hazardous condition and
could not have discovered it through the exercise of reasonable care.

As recently as June of this year, the Southern District of Indiana applied the “mode of operation” doctrine, and clarified what evidence is sufficient to
prove that a retailer could not have discovered a hazardous condition. In Williams v. Meijer, Inc., 2013 WL 3146981, the court granted summary
judgment in favor of Meijer, Inc. in a slip-and-fall case. In assessing whether Meijer had actual or constructive knowledge of a wet spot in an aisle in
the freezer section of the store, the store presented evidence that one of its employees inspected the freezer section twelve minutes before the
plaintiff’s fall and found no hazardous condition. With this undisputed fact, the court held that no reasonable jury could conclude that the wet spot
had existed for such a length of time that it would have been discovered in the exercise of ordinary care, and granted Meijer summary judgment. In
a similar case, the Northern District of Indiana granted summary judgment in favor of Wal-Mart Stores, Inc. when surveillance video showed that the
hazardous condition (a spilled can of tomatoes) had been present on the store floor for not more than two minutes and ten seconds before the
customer’s fall. Zalas v. Wal-Mart Stores, Inc., 2011 WL 3443832 (N.D. Ind. Aug. 8, 2011).

With the increasing adoption of the “mode of operation” doctrine by courts nationally, retailers should be aware of the duties they owe to customers
and take appropriate measures to meet these duties and sufficiently document policies and procedures so that a retailer can present sufficient
evidence to defend themselves in slip-and-fall cases, and prevail at the motion for summary judgment stage.

If you have any questions regarding Indiana's application of the "mode of operation" doctrine, or any other issue affecting retailer and hospitality
liability, please contact one of the members of our Retail and Hospitality Practice Group.

THIS IS AN ADVERTISEMENT

Indianapolis, IN
Ronald Mingus

rmingus@reminger.com
Two River Crossing

3925 River Crossing Parkway, Suite 280
Indianapolis, Indiana 46240

Phone: 317-853-7366
Fax: 317-663-8580

Cleveland, OH
Brian Nally

bnally@reminger.com
101 West Prospect Avenue

Suite 1400
Cleveland, Ohio 44115
Phone: 216-430-2106

Fax: 216-687-1841

Columbus, OH
Taylor Knight

tknight@reminger.com
65 East State Street, 4th Floor

Capitol Square
Columbus, OH 43215
Phone: 419-609-4237

Fax: 419-626-4805

Cincinnati, OH
Vince Antaki

vantaki@reminger.com
525 Vine Street

Suite 1700
Cincinnati, OH 45202
Phone: 513-455-4031

Fax: 513-721-2553

Toledo, OH
David Hudson

dhudson@reminger.com
One SeaGate

Suite 1600
Toledo, Ohio 43604

Phone: 419-245-3753
Fax: 419-243-7830

Lexington, KY
Rick Weil

rweil@reminger.com
269 West Main Street

Suite 700
Lexington, KY 40507
Phone: 317-853-7367

Fax: 317-663-8580

Louisville, KY
Lauren Lunsford

llunsford@reminger.com
730 West Main Street

Suite 300
Louisville, KY 40202

Phone: 859-426-4635
Fax: 859-233-1312

Indiana’s Application of the “Mode of Operation” Doctrine in Retailers’ Premise Liability

October 1, 2013

Retailers constantly face challenges to their business, and litigation can be one. Retailers face potential liability from slip-and-
fall litigation and should be aware of the duties they owe to customers and what measures should be taken to prevent the
occurrence of any slip-and-fall, as well as measures that can be taken to ensure that defense counsel has the tools necessary
to develop a successful defense in litigation.

Under traditional tort law, a retail store is said to owe customers a duty to exercise reasonable care. A retailer may be liable
for an injury sustained by a customer when it knows of the hazardous condition prior to the customer’s fall. More common is
when the retailer is said to have “constructive knowledge” of the hazardous condition. A customer traditionally had the burden
of proof to show that the hazardous condition was present for enough time that the retailer should have discovered it before
the slip-and-fall.


