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U.S. Supreme Court: Arbitration Agreements Can Delegate Fairness Challenges to Arbitrators

In a decision that will make it more difficult for consumers and employees to challenge the enforceability of arbitration
agreements, a divided U.S. Supreme Court has held that if an arbitration agreement includes a clause that delegates
fairness challenges to the arbitrator, the trial court must enforce the agreement and send the matter to arbitration if the
consumer or employee failed to challenge the specific “delegation clause.” In effect, the Court’s 5-4 ruling in Rent-A-
Center, West v. Jackson, has removed from judges the authority to decide challenges to the fairness of arbitration
agreements, and placed them in the hands of the arbitrators.

Jackson arises from an employment-discrimination suit filed by Antonio Jackson against his former employer, Rent-A-
Center, West, Inc. (“RAC”), in U.S. District Court for the District of Nevada. RAC filed a motion under the Federal
Arbitration Act (“FAA”) to dismiss Jackson’s suit and compel arbitration pursuant to the arbitration agreement (the
“Agreement”) that Jackson had signed as a condition of his employment. The Agreement provided for arbitration of all
“past, present, or future” disputes arising out of Jackson’s employment with RAC, including “claims for discrimination.”
Additionally, the Agreement provided that the “Arbitrator, and not any federal, state, or local court . . . shall have
exclusive authority to resolve any dispute relating to the interpretation, applicability, enforceability or formation of the
Agreement, including . . . any claim that all or any part of this Agreement is void or voidable.” Jackson opposed RAC’s
motion claiming that the Agreement was unconscionable. The District Court disagreed, and granted RAC’s motion,
By: Rafael P. McLaughlin  finding that the Agreement gave the Arbitrator exclusive authority to decide whether the Agreement was enforceable. A
divided Court of Appeals for the Ninth Circuit reversed the trial court, holding that conscionability challenges to an
arbitration agreement are a threshold question for a judge, not an arbitrator.

On appeal, the issue before the Supreme Court was whether a court may decide a claim that an arbitration agreement is unconscionable,
where the Agreement explicitly delegates that decision to the arbitrator. The Court, in an opinion written by Justice Antonin Scalia, ruled that
where a party to an arbitration agreement specifically challenges the enforceability of the agreement’s “delegation provision,” the court will
consider the challenge. However, if the party’s challenge is to the enforceability of the arbitration agreement as a whole, then the arbitrator will
consider the challenge. The Court reasoned that a delegation clause is an “additional antecedent agreement” to arbitrate “gateway questions”
concerning enforceability, to which the FAA applies like any other arbitration agreement.

Use of delegation clauses is not common. However, Jackson will undoubtedly inspire companies to insert such provisions into their standard-
form arbitration agreements. Predictably, the plaintiff's bar and “consumer advocates” have raised a hue-and-cry over Jackson, claiming that
it will allow companies to impose one-sided terms and select biased arbitrators who will place self-interest above fairness when deciding
challenges to the arbitration agreement. Notwithstanding these complaints, Jackson reflects the “national policy favoring arbitration” that the
Supreme Court has endorsed in a growing string of cases. Nonetheless, there is no denying that Jackson gives businesses an edge in
defending challenges to arbitration agreements. Ultimately, however, the benefits that employers and companies derive from Jackson could
be short-lived. Currently pending in Congress is the Arbitration Fairness Act (H.R. 1020, S. 931), legislation that would eliminate arbitration
agreements of consumer, employment, or franchise disputes unless made voluntarily and only after a dispute has arisen. H.R. 1020 has been
discharged by the House Judiciary Committee’s Subcommittee on Commercial and Administrative Law to the full House Judiciary Committee,
which is expected to vote on the bill shortly. Assuming passage by the Judiciary Committee, a vote by the full Congress could take place this
fall. Therefore, companies that rely on standard-form arbitration agreements are wise to keep an eye on the Arbitration Fairness Act, and
enjoy the benefits of Jackson while they last.

Should you desire a full text of Rent-A-Center, West v. Jackson, or have any questions regarding arbitration agreements or their specific use
in commercial transactions or employment relationships, please contact one of our Commercial Litigation Group members.
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