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I. INTRODUCTION TO BAD FAITH 

 

What is Bad Faith? 

 
 An insurer has an implied affirmative duty to act in good faith in the handling and 
payment of its insureds’ claims.  Therefore, an insurance company acts in “bad faith” in Ohio 
when it fails to exercise good faith in the processing of its insureds’ claims.  Hoskins v. Petra 
Life Ins. Co. (1983), 6 Ohio St. 3d 272, 276, 452 N.E.2d. 1315. 
  

In the past, an insurer’s wrongful intent had to be proven as an element of the tort of bad 
faith.  Therefore, a finding of bad faith involved an inquiry into the insurer’s state of mind.  “It is 
not enough that the insurance company exercised poor judgment in withholding coverage; the 
insurer must, through its actions, or inactions, intentionally refuse to satisfy the insured’s claim.”  
Motorist Mutual Ins. Co. v. Said (1992), 63 Ohio St. 3d., 699.  Intent could be inferred and 
imputed to an insurer if it was determined that the insurer acted with a reckless indifference to 
facts or proof reasonably available to it in considering the claim.  Id. at 700. 
  

The actual intent requirement was replaced in 1994 by the Ohio Supreme Court’s 
decision Zoppo v. Homestead Ins. Co. (1994), 71 Ohio St.3d. 52, 644 N.E.2d. 397.  In Zoppo, the 
Court held that an insured only needs to establish that there was not a reasonable justification 
for the denial of the claim.  To make matters worse, the Court also held that an insured could 
recover punitive damages if evidence of an insurer’s lack of reasonable justification included 
evidence of actual malice, fraud or insult.  Id. at 558.  A trier of fact can conclude actual malice 
is present if the insurer is believed to have acted with hatred, ill will, a spirit of revenge or with 
conscious disregard for the rights and safety of others.  If punitive damages are awarded, 
attorney fees may also be recoverable as an element of compensatory damages. 

A. Elements of Bad Faith Claims 

 As a practical matter the “reasonable justification” standard is somewhat vague.  Some of 
the facts courts have considered when determining if an insurer acted unreasonably include: 
 1. The probability of the insured’s liability; 
 
 2. The amount of the policy limits; 
 
 3. The extent of the claimant’s damages; 
 
 4. The adequacy of the insurer’s investigation; 
 
 5. The adequacy of the defense provided by the insurer; 
 

6. Whether the insurer followed the defense attorney’s advice regarding settlement; 
 
 7. Whether the insurer heeded its own adjusters’ advice regarding settlement; 
 
 8. The insurer’s willingness to engage in settlement negotiations; 
 



 3 

9. Whether the insured made any misrepresentations that may have misled the 
insurer in settlement negotiations; 

 
 10. The openness of the communication between the insurer and the insured; 
 
 11. Whether the insurer kept the insured informed of settlement negotiations;  
 

12. Any other conduct demonstrating that the insurer felt or showed greater concern 
for its financial interest than it did for its insured’s financial risk. 

 
 The insured has the burden to establish the necessary elements of a bad faith claim, 
including that there was no reasonable justification for the refusal of coverage.  A disagreement 
as to the value of a claim, or a mere miscalculation as to the value of the claim by an insurance 
carrier, does not in and of itself constitute bad faith.  Lawson v. Taylor (1995), 105 Ohio App.3d. 
191, 663 N.E.2d. 964; Eagle Am. Ins. Co. v. Frencho (1996), 111 Ohio App.3d. 213, 223, 675 
N.E.2d. 1312, 1319. 

 

1. Duty of Good Faith and Fair Dealing Implied 
 

1. The implied duty of good faith and fair dealing fundamentally requires 
that the insurer do nothing to injure the insured’s right to receive benefits 
due under its policy.   

 
2. An insurer has the duty to act in good faith in the processing and payment 

of valid claims of its insured.  Hoskins v. Aetna Life Ins. Co. (1983), 6 
Ohio St.3d 272, 276, 452 N.E.2d 1315.  Further, an insured can bring a 
cause of action sounding in tort against an insurer for a breach of that 
duty.  Id.  

 
3. “[T]he insurer’s failure to pay a claim need not involve bad intent or 

malice to amount to ‘bad faith.’”  Stefano v. Commodore Cove E., Ltd. 
(2001), 145 Ohio App.3d 290, 293, 762 N.E.2d 1023.  

 
4. Instead, “[a]n insurer fails to exercise good faith in the processing of a 

claim of its insured where its refusal to pay the claim is not predicated 
upon circumstances that furnish reasonable justification therefor.”  Zoppo 
v. Homestead Ins. Co. (1994), 71 Ohio St.3d 552, 644 N.E.2d 397, 
paragraph one of syllabus, cert. den. (1995), 516 U.S. 809, 116 S.Ct. 56, 
133 L.Ed.2d 20. 

 

2. Intent of the Insurer 

 

1.  Zoppo v. Homestead Ins. Co. (1994), 71 Ohio St.3d 552, 644 N.E.2d 397, 
paragraph one of syllabus. 

 



 4 

a. An insurer fails to exercise good faith in the processing of a claim 
of its insured where its refusal to pay the claim is not predicated 
upon circumstances that furnish reasonable justification therefore.  

2. In Zoppo, the Supreme Court of Ohio abandoned the intent requirement of 
Motorists Mut. Ins. Co. v. Said (1992), 63 Ohio St.3d 690, 590 N.E.2d 
1228. 

 

 3. Reasonable Justification Standard 

 

1. An insurer fails to exercise good faith in the processing of a claim of its 
insured where its refusal to pay the claim is not predicated upon 
circumstances that furnish reasonable justification therefor.  Zoppo at 
syllabus.  

 
2. Burden is on the claimant.  The mere fact that an insurer refused to settle 

is not conclusive of bad faith; the insured has the burden to show that there 
was no reasonable justification for the refusal. 

 

4. Existence of Coverage 

 

1. The majority position in Ohio holds that coverage under an insurance 
policy is a necessary precondition to a valid bad faith claim.  See, e.g., 
Pasco v. State Auto. Mut. Ins. Co., (Dec. 21. 1999), 10th Dist. No. 99AP-
430; Buckeye Union Ins. Co. v. State Farm Mut. Auto. Ins. Co. (Apr. 16, 
1997), 1st Dist. No. C-960282.   

 
2. However, a minority of Ohio courts have found that a bad faith claim is 

cognizable even in the absence of coverage.  See, e.g., Robert Simpson v. 
Permanent General Ins. Co., 8th D. No. 81216, 2003-Ohio-1157; Bullet 
Trucking, Inc. v. Glen Falls Ins. Co. (1992), 84 Ohio App.3d 327, 616 
N.E.2d 1123. 

 
The Supreme Court of Ohio has yet to directly address this issue. 

 

5. Two Types of Bad Faith Claims 

 
  A. First Party and Third Party 
 

1. A bad faith claim cannot be brought against an insurer by a third-
party claimant.  Pasipanki v. Morton (1990), 61 Ohio App.3d 184, 
185, 572 N.E.2d 234, citing Hoskins v. Aetna Life Ins. Co. (1983), 
6 Ohio St.3d 272, 275-76, 452 N.E.2d 1315.  The duty to act in 
good faith runs only from the insurer to its own insured.  Id. 

 
2. As a general rule, this makes sense.  Only the insured and the 

insurer are parties to the contract that creates the insurer’s duty of 
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good faith and fair dealing, and liablity insurance claimants 
generally do not even qualify as third party beneficiaries under the 
tortfeasor’s policy.    

 
3. In the first party context, the base issue is the insurer’s allegedly 

wrongful refusal to pay a claim or its unreasonable delay in doing 
so.  An insured charging first party bad faith generally must 
establish (1) that the insurer’s conduct was unreasonable and (2) 
that the insurer knew or reasonably should have known that it was 
being unreasonable in the handling or payment of the claim at 
issue.   

 

B.  Duties of the Insurer. 

 

 1. Duty to Defend/Independent Counsel/Conflict 

 

A. “[W]here the complaint brings the action within the coverage of the policy 
the insurer is required to make defense, regardless of the ultimate outcome 
of the action or its liability to the insured.”  Motorists Mut. Ins. Co. v. 
Trainor (1973), 33 Ohio St.2d 41, 294 N.E.2d 874, paragraph two of 
syllabus. 

 
B. “[T]he duty to defend need not arise solely from the allegations in the 

complaint but may arise at a point subsequent to the filing of the 
complaint.”  Willoughby Hills v. Cincinnati Ins. Co. (1984), 9 Ohio St.3d 
177, 179, 459 N.E.2d 555. 

 
C. Where the allegations state a claim that potentially or arguably falls within 

the liability insurance coverage, the insurer must defend the insured in the 
entire action.  Id. at 180. 

  
D. However, “where the conduct which prompted the underlying * * * suit is 

so indisputably outside coverage, we discern no basis for requiring the 
insurance company to defend or indemnify its insured simply because the 
underlying complaint alleges conduct within coverage.”  Preferred Risk 
Ins. Co. v. Gill (1987), 30 Ohio St.3d 108, 507 N.E.2d 1118.  

 

 2. Duty of Investigation/Evaluation of Claim 

  

A. An insurance company has an affirmative duty to adequately investigate a 
claim.  Stefano v. Commodore Cove East (2001), 145 Ohio App.3d 290, 
762 N.E.2d 1023. 

 
B. A mere refusal to pay a claim is not, by itself, evidence of bad faith.  

Hoskins v. Aetna Life Ins. Co. (1983), 6 Ohio St.3d 272, 276, 452 N.E.2d 
1315, 1322. 
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C. Refusal to process a claim versus delay in handling of a claim 
 

a. There is an important distinction between a case in which the 
insurer refuses to process a claim, and a case where the claim is 
simply lost in the shuffle.  To establish the “actual malice” 
necessary to support a claim for punitive damages, the plaintiff 
must show active malfeasance in the handling of the claim; a delay 
due to simple nonfeasance or inaction will not support a claim for 
punitive damages.  Hoskins v. Aetna Life Ins. Co. (1983), 6 Ohio 
St.3d 272, 279, 452 N.E.2d 1315, 1322. 

 
D. Concurrent causes of loss 
 

1. A common problem associated with investigating a first party 
insurance claim is presented when two different causes combine to 
lead to a loss.  One of the causes is excluded by the policy, the 
other is not.  The insurer’s decision on which “cause” led to the 
loss, reached during its investigation of the claim, often becomes 
the primary issue in later bad faith litigation.  Under the majority 
rule, coverage depends on which cause is dominant, if the policy 
provides coverage for the dominant cause, then the policy covers 
the entire loss.  See Shinrone, Inc. v. Ins. Co. of N. Am. (8th Cir. 
1978), 570 F.2d 715. 

  
 3. Duty to Timely Pay a Claim 

 
A. There is an important distinction between a case in which the insurer 

refuses to process a claim, and a case where the claim is imply lost in the 
shuffle.  To establish the “actual malice” necessary to support a claim for 
punitive damages, the Plaintiff must show active malfeasance in the 
handling of the claim; a delay due to simple nonfeasance or inaction will 
not support a claim for punitive damages.  Hoskins v. Aetna Life Ins. Co. 
(1983), 6 Ohio St.3d. 272, 279, 452 N.E.2d. 1315, 1322. 

 
B. Although insurer ultimately paid its obligation to pay claim, an issue of 

fact existed as to whether there was a reasonable justification for the 
delay. Stefano v. Commodore Cove East, Ltd. (2001), 145 Ohio App.3d. 
290. 

 
C. A delayed payment was not bad faith when the delay was caused by the 

insured’s refusal to sign a sworn proof of loss statement.  Fry v. Walters & 
Peck Agency, Inc. (2001), 141 Ohio App.3d. 303. 

 
4. Duty to Settle/not Unreasonably Withhold or Deny a Claim 
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  A. Nature of the duty to settle 
 

1. Closely related to claims for failure to pay and failure to 
investigate are claims for failure to make a good faith offer to settle 
the case.  Such a claim should not be confused with a claim for 
prejudgment interest as a result of a failure to negotiate in good 
faith.    

 
  B. Damages for breach of the duty to settle 
 

1. Furr v. State Farm (1998), 128 Ohio App.3d 607, 716 N.E.2d 250:  
Illustrative of a claim for a bad faith failure to make a settlement 
offer.   

 

C.  Damages Recoverable in a Bad Faith Action 

 
Damages arising solely from the bad faith are an essential element of a bad faith claim. 
See e.g., Robert Simpson v. Permanent General Ins. Co., 8th Dist. No. 81216, 2003-Ohio 
1157. 

    
1. Compensatory Damages 

 

• To establish a claim for bad faith the Plaintiff must not only prove that the 
insurance company acted without reasonable justification; the Plaintiff must 
also prove that the acts or omissions of the Defendant were the proximate 
cause of damage to the Plaintiff.  Zoppo v. Homestead Insurance Company 
(1994), 71 Ohio St.3d 552, 558.   

 

• Moreover, these extra-contractual damages must be separate and distinct from 
the normal contractual damages flowing from the basic breach of the 
insurance contract.  Shimola v. Nationwide Insurance Company (1986), 25 
Ohio St.3d 84, 86.  “An insurer who acts in bad faith is liable for those 
compensatory damages flowing from the bad faith conduct of the insurer and 
caused by the insurer’s breach of contract.”  Zoppo supra at 558.   

 
2. Punitive Damages 

 

• Punitive damages may be recovered against an insurer who breaches his duty 
of good faith in refusing to pay a claim of its insured upon proof of actual 
malice, thought or insult on the part of the insurer.   

 

• The conduct necessary to support an award of punitive damages is separate 
from that sufficient to establish bad faith.   CSS Publishing Co. v. Am 
Economy Ins. Co. (2000), 136 Ohio App.2d 76.   
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• Punitive damages are recoverable in an action against an insurance company 
for breach of its duty of good faith in refusing to pay a claim only upon a 
proof of actual malice, fraud or insult on the part of the insurer.  Id.  

 

• Actual malice is: (1) state of mind under which a person’s conduct is 
characterized by hatred, ill will or a spirit of revenge or (2) a conscience 
disregard for the rights and safety of other persons that have a great 
probability of causing substantial harm.  Calmes v. Goodyear Tire & Rubber 
Co. (1991), 61 Ohio St.3d 470.  

 

• An award of punitive damages must also be supported by a showing of 
misconduct greater than that required to prove negligence.  Id. at 474. 

 

• A finding of bad faith does not automatically entitle the plaintiff to punitive 
damages.  The fact of the matter is that the threshold for punitive damages is 
much higher than that necessary to establish bad faith, and from the outset 
defense council must be prepared to make this point early and often 
throughout the defense of a bad faith case.  See, CSS Publishing Co., supra. 

 

• A plaintiff may allege a claim for punitive damages arising out of an alleged 
delay in the handling of her claim.  However, there is an important distinction 
between a case in which the insurer refuses to process a claim and a case 
where the claim is simply lost in the shuffle.  To establish the actual malice 
necessary to support a claim for punitive damages, the Plaintiff must show 
active malfeasance in the handling of the claim; a delay which was due to 
simple nonfeasance or inaction will not support a claim for punitive damages.  
Hoskins v. Aetna Life Insurance Co.  (1983), 6 Ohio St.3d 272, 279.     

 

• Compensatory and punitive damages are not bifurcated.  In order to recover 
punitive damages in a bad faith case where the action arises out of a contract 
but is also based upon tortuous conduct, actual damages attributable to the 
wrongful acts of the alleged tortfeasor must be shown in addition to those 
damages attributable solely to the breach of the contract.   Brewer v. Grange 
Mutual Insurance Co., (July 17, 1985), 7th Dist. No. 84-C-33, referencing ALI 
v. Jefferson Insurance Co., (1982), 5 Ohio App.3d 105.   

 

• In Motorists Mutual Insurance Co. v. Said (1992), 63 Ohio St.3d 690, 698, 
overruled on other grounds by Zoppo, the Ohio Supreme Court held “when an 
insured promises a demand for punitive damages upon the insurer’s actual 
malice, the insured may successfully maintain his cause of action after 
proving his entitlement to compensatory damages for the tort of bad faith 
when the insured shows that the insurer’s bad faith was also accompanied by a 
dishonest purpose, actual intent to mislead or deceive the insured, or a 
calculated scheme to defeat the insured’s claim.”   
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• In Hoskins, supra at 277, the Court recognized that in permitting the 
imposition of punitive damages against an insurer. The Court recognized that 
exposure to such risks would be detrimental to the consuming public to the 
extent that their insurance premiums would surely be increased to cover them.  
On the other hand, the Court stated that because of the great disparity of the 
financial resources would generally exist between insurer and insured and the 
fact that insurance companies clearly affected with a public interest, there is a 
wisdom in a rule which deters refusals on the part of insurers to pay valid 
claims where the refusals are both unjustified and in bad faith.   Finley v. Time 
Insurance Co. (1978), 264 ARK. 647, 573 SW.2d 908.    

 

3. Legal Fees 
 

• As a general rule, the cost and expenses of litigation, other than the usual 
court costs, are not recoverable in an action for damages, and ordinarily no 
attorney fees are allowed.  Gustusson v. Cotco Entr (1974), 42 Ohio App.2d 
45, 47.  This rule is often called the “American Rule” and it followed in Ohio.   

 

• An exception to the “American Rule” arises when frivolous conduct is found 
pursuant to statute or in an action against one’s own insurer which has acted 
in bad faith in the investigation and negotiation with such insured.  Zoppo, 
supra.    

 

• In addition, a party seeking an award of attorney fees has the burden of 
demonstrating the reasonable value of such services.  Davis v. Reed (June 20, 
1996), 8th Dist. No. 68699. 

 

• Shock v. Motorists Ins. Co., 3rd Dist. No. 16-04-08, 2004-Ohio-6049. 

o The Ohio Supreme Court stated that the award of attorney fees, 
although seemingly compensatory does not compensate the victim for 
damages flowing from the tort.   Id. at 4.   

 
o Rather, the requirement that a party pay attorney fees under these 

circumstances is a punitive remedy that flows from a jury finding of 
malice and the award of punitive damages.  Id. 

 
o There is no separate tort action at law for the recovery of attorney fees 

under these circumstances.   Without a finding of malice and the award 
of punitive damages, the Plaintiff cannot justify the award of attorney 
fees, unless there is a basis for sanctions under Civ. R. 11.   Digital 
and Analog Design Corp. v. North Supply Co. (1992), 63 Ohio St.3d 
657, 662.   

 
o The Ohio Supreme Court reiterated the requirement in Zoppo by 

stating that attorney fees may be awarded as an element of 
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compensatory damages where the jury finds that punitive damages are 
warranted.   Zoppo, supra at 558.   See also Wagner v. Midwestern 
Indemnity Co. (1998), 83 Ohio St.2d 287.   

 

• In Weisel v. Lakovski 5th Dist. No. 2004 CA00175, 2005-Ohio-1113, the Court 
noted that while it is well established that an award of attorney fees is within 
the sound discretion of the Trial Court and will not be overruled absent an 
attitude that it is unreasonable, arbitrary or unconscionable.  Id. at 3.    

 
 4. Summary of Recent Jury Verdicts awarded in Bad Faith Claims  
 

Interstate Mortgage Co. v. Cincinnati Insurance Co. awarded Defendant = $ 0.00 
 

� Breach of contract case for failure to perform repairs per contractual 
agreement.  Insurance company failed to pay for customer’s covered property 
losses. 

 
Othman v. Heritage Mutual Insurance Co. awarded Plaintiff = $42,801.75 
reduced to $27,393.12 per fault apportionment. 

 
� Insurance company failed to pay customer’s fire damage claim.  The Plaintiffs 

allege that Heritage failed to properly investigate their claims and wrongfully 
denied payment. 

 
Pollard v. Hunt and Ohio Liability Insurance Co. awarded Defendant = $0. 

 
� Inadequate legal representation for failing to timely file an appeal.  Bad faith 

on the part of Defendant’s liability insurance carrier for failing to pay a claim 
against on of its Insureds.  Plaintiffs sought compensatory and punitive 
damages in excess of $2,000,000. 

 
Whitfield v. Salvador Estrada and American Standard Insurance Co. of Ohio 

awarded Plaintiffs = $20,655. 
 

� A woman was rear-ended in a collision.  Plaintiffs allege that Defendant 
American Standard, acted in bad faith by refusing to pay Plaintiffs’ uninsured 
motorists claims. 

 
King v. State Automobile Insurance Co. awarded Plaintiff $75,000. 

 
� Plaintiff brought suit against Defendant pursuant to the terms of his 

underinsured motorist policy for bad faith and for not paying the claim as 
presented. 

 
Riley v. Nationwide Insurance Co. awarded Plaintiff = $200,553; $182,853 in 
contact damages; and $17,700 in damages for bad faith. 
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� Breach of insurance contract and bad faith.  Plaintiff sought approximately 

$230,000 in contract damages as well as bad faith damages. 
 

Weaver v. Motorists Mutual Insurance Co. awarded Plaintiff = $15,829.  The jury 
found in favor of the Defendant Insurer on Plaintiff’s claim for bad faith. 

 
� Breach of insurance contract and bad faith claim.  Plaintiff sought 

approximately $7,829 for the theft loss of tools and go-cart parts; $8,000 for 
the loss of a man’s diamond ring; and $5,000 to $6,000 for water damage to 
carpets and other personal property located in the residence.  Plaintiff also 
sought compensatory and punitive damages for bad faith. 

 
Felicia J. Walton and Paul Walton v. Liberty Mutual Fire Insurance Co. awarded 
= verdict of $102,640 plus $50,000 attorney fees and $14,000 prejudgment 
interest for a total judgment of $166,640.  Breakdown:  $39,640 for breach of 
contact and $63,000 in bad faith damages.  No punitive damages awarded. 

 
� Plaintiffs alleged that Defendant breached the contract and acted in bad faith 

when it denied their claim to recover for the property losses which they 
sustained during the burglary.  Plaintiffs maintained that they had $39,640 in 
applicable coverage, which was an amount less than the value of the personal 
property which had been taken.  Further, Plaintiffs asserted that they were 
entitled to recover bad faith damages and punitive damages based on 
Defendant’s actions in denying their claim. 

 
Calich v. Allstate awarded verdict claimed injury of insurance bad faith = 
$1,010,001.  Breakdown:  $1,010,000 in compensatory damages and $1 in 
punitive damages.  Bad faith/punitive damages award reversed on appeal. 

 
� Plaintiffs allege that Defendant’s refusal to settle the claim for the $50,000 per 

person policy limits was in bad faith because of the serious nature of her 
daughter’s injuries caused by a car accident.  Plaintiffs sought $1,010,000 
representing the amount of an agreed judgment with the tortfeasor, $100,000 
in compensatory damages for the tortfeasor’s emotional distress in an 
unspecified amount of punitive damages. 

 
Ridenour v. Allstate Indemnity Co. awarded Defendant = defense verdict on 
Plaintiff’s claim and $8,108 for Defendant on its counterclaim. 

 
� It was argued by Plaintiffs that they had not been involved in the fire that 

destroyed their vehicle.  Plaintiffs maintained that their vehicle had been 
stolen and burned by a third party and that Defendant had breached their 
insurance contract when it denied their claim.  Further, Plaintiffs asserted that 
Defendant’s actions in denying their claim were in bad faith and that 
Defendant had intentionally inflicted emotional distress upon them. 
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Miller v. United Services Automobile Association awarded Defendant = $0. 

 
� Breach of contract and bad faith.  Plaintiffs sought $8,000 in damages for the 

value of the boat.  Plaintiffs sought damages to his boat for dry rot.  Defendant 
denied coverage. 

 
Damiani v. Cincinnati Insurance Co. awarded Plaintiff = $51,000. 

 
� Plaintiff filed a claim to recover for the losses of a diamond ring and a Rolex 

watch which were allegedly stolen.  Defendant denied Plaintiff’s claim.  
Plaintiff sued a breach of homeowner policy and bad faith in refusing to pay 
the claim. 

 
Salupo v. Nationwide Mutual Fire Insurance Co. awarded Plaintiff = $40,000. 

 
� Plaintiff claims he suffered emotional distress from bad faith business 

practices of the Defendant insurance company.  Outcome was a settlement 
award for $40,000. 

 
Anonymous Beneficiary v. Anonymous Insurance Co. awarded Plaintiff = result 
was a settlement of $4,500,000. 

 
� Defendant denied payment of the proceeds from the two policies to Plaintiff, 

who was decedent’s beneficiary.  Plaintiff claims Defendants denied payment 
of the life insurance proceeds pursuant to decedent’s policies were in bad 
faith, a breach of contract and fraudulent.  The alleged injury was denial of 
payment of insurance proceeds in the amount of $6,000,000. 

 
Harris v. Progressive Insurance Co. awarded Plaintiff = $25,775. 

 
� Plaintiff owned a Ford Expedition vehicle which sustained damage after it 

was submerged in a lake.  Defendant was Plaintiff’s automobile insurance 
carrier.  Plaintiff’s claim for property damage was denied by Defendant.  
Plaintiffs sought to recover the value of their vehicle and pursued this bad 
faith action against Defendant.  The Court directed a verdict on Plaintiffs’ bad 
faith claim and the jury decided the issue of damages. 

 
Darsinger v. Anthem Blue Cross Blue Shield awarded Plaintiff = jury verdict of 
$1,350 on breach of contract claim, $2.5 million on bad faith claim, and $49 
million in punitive damages.  The Ohio Supreme Court held the punitive damages 
verdict was excessive under Ohio law and imposed a remitter of $19 million, 
reducing the punitive damages award to $30 million. 

 
� Plaintiff claimed Defendant medical insurer wrongfully disclaimed medical 

treatment to the insured. 
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Joe Riley and Teresa Riley v. Nationwide awarded verdict = $200,553.  
Breakdown:  $182,853 in contract damages and $17,700 in damages for bad faith. 

 
� Plaintiffs sought approximately $230,000 in contract damages, as well as bad 

faith damages.  Plaintiffs maintained that, in addition to the $85,000 already 
received, they were entitled to recover a total of $230,000 from Defendant for 
the full value of their loss, including approximately $190,000 to rebuild the 
residence and $40,000 in additional loss of use and living expenses associated 
with the loss of the residence.  Plaintiffs based their position on the 
homeowner’s policy and what they had been told by their agent regarding 
coverage. 

 
Drucilla Pollard, et al. v. Richard M. Hunt and Ohio Bar Liability Insurance 

Company awarded = defense verdict. 
 

� Plaintiff claimed bad faith on the part of Defendant’s liability insurance 
carrier for failing to pay a claim against one of its insureds.  Plaintiff sought 
compensatory and punitive damages in excess of $2 million.  Plaintiff alleged 
Defendant OBLIC was obligated to pay the settlement and denial of the claim 
was in bad faith. 

 

D. Survey of Recent Bad Faith Case Law 

 
A. Mastellone v. Lighting Rod Mutual Insurance Company 2008-Ohio-311 (8th Dist. 

Court of Appeals) 
 

• The court focused on whether a trial court erred by bifurcating the bad faith 
claim from the breach of contract claim. The carrier had previously filed a 
bifurcation motion under Civ. R. 42(B) which had been denied. After the 
rejection of this motion, the carrier filed a second bifurcation motion citing 
R.C. 2315.21 (B)(1), arguing that the recent amendments to that statute 
required bifurcation of claims seeking compensatory damages from punitive 
damages.  The trial court granted this motion without opinion.  

  

• In reviewing granting of the bifurcation motion, the Mastellone court noted 
that R.C. 2315.21(B)(1) became effective on April 7, 2005.  However, the 
plaintiff filed their complaint on April 1, 2004.  The court determined this 
statute was not to be given retroactive application and, as a consequence, did 
not apply to the case at bar.  Based on the foregoing, the court concluded that 
there was no requirement for mandatory bifurcation and the claim seeking 
punitive damages from a claim seeking compensatory damages.   

 

• The court ultimately held that the trial court’s granting of the bifurcation 
motion did not constitute reversible error because prior to the bifurcation 
ruling, the court had allowed access to the claims file pursuant to discovery on 
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the bad faith claim. The court further found that the claimant failed to make a 
showing that any relevant discovery would not have been produced if the 
claims were not bifurcated. 

 
B. White v. Allstate Insurance Co., 2008-Ohio-140 (11th District Court of Appeals) 
 

• In analyzing a bad faith claim against an insurer, the court noted that 
Allstate’s settlement offer was predicated on the claimant’s signing of a 
formal release.  Both sides disputed that the release was a requirement of 
accepting an offer. In discussing this issue, the court noted: 

 
It is appellant’s position that Allstate had no legitimate or 
contractual basis to compel them to execute a release as a 
condition of receiving further payments under the policy.  
Allstate counters that Appellant’s failed their contractual 
duty to cooperate, thereby precluding recovery under the 
policy.  Allstate also suggests that White refused its 
payment not because it requested a release but because it 
did not agree with the estimate.  As illustrated by each 
side’s contention in the record, there are genuine issues of 
material fact that appellant’s breach of contract and bad 
faith.  We reject Allstate’s contention that failing to accept 
and offer of settlement constitutes failure to cooperate.   

• The White court also rejected the argument that the carrier could be liable 
for bad faith based upon actions of the contractor hired to repair claimant’s 
home.  The court found there was no evidence to suggest that Allstate 
controlled the mode or manner in which the contractor performed the 
repairs on the property.  Thus, if Allstate were held accountable for the 
contractor’s work it would be pursuant to the guarantee on the work, not 
respondeat superior liability.   

 
C. Westfield Insurance Co. v. Sack 2007-Ohio-6971 (3rd Dist. Court of Appeals) 
 

• The Appellate Court held that it could not rule on a trial court’s granting 
of summary judgment to one insurance company when a claim against a 
second insurance company remained pending at the trial level.  The 
court’s entry did not contain Civ. R. 54 B certification. 

   
D. Horack v. Nationwide Ins. Co. 2007-Ohio-3744 (9th Dist. Court of Appeals) 
 

• The court found that the fact that the claimants were mistaken as to the 
amount of coverage available under the policy did not entitle them to 
additional coverage, nor did it indicate that the carrier acted in bad faith in 
refusing to pay the same.  
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E. Zaychek v. Nationwide Mutual Insurance Company, 2007-Ohio-3297 (9th District 
Court of Appeals). 

 

• On October 17, 2002, Brent Zaychek and Wilma Zaychek were involved 
in a motor vehicle accident when they were rear-ender while stopped at a 
red light.  Both Zaycheks and the tortfeasor were insured by Nationwide 
Mutual Insurance Company.  The Zaycheks submitted their medical bills 
to Nationwide on 1/29/03.  The medical bills were not paid at that time.  
On September 13, 2004 the Zaycheks filed suit against the tortfeasor.  At 
that time, the Zaycheks did not name Nationwide as an additional 
defendant in the lawsuit or assert claims for med pay or 
underinsured/uninsured motorist coverage.  In response to the lawsuit, 
Nationwide offered the policy limits under the tortfeasor’s policy of 
$12,500.  The Zaycheks accepted that offer, reserving their right to file a 
UM/UIM claim under the Zaycheks’ Nationwide policy. 

 

• On April 22, 2004 Appellants filed a claim for UM/UIM coverage against 
Nationwide.  The claims representative at Nationwide who had authority 
to make recommendations to settle never made a settlement offer.  On 
September 1, 2005, counsel for the Zaycheks made an official settlement 
demand of $70,000 for each of the Zaycheks.  Nationwide did not make an 
offer.  On October 18, 2005, The Zaycheks filed suit against Nationwide 
asserting claims for breach of contract and breach of fiduciary duty.  On 
November 21, 2005 Nationwide answered Appellants’ complaint and 
propounded discovery upon Appellants seeking, among other things, 
Appellants’ medical records.  The Zaycheks provided a third set of 
medical records to Nationwide.  On March 8, 2006, Nationwide made a 
settlement offer of $22, 500 for each of the Zaycheks and the Zaycheks 
accepted the offer.  Nationwide paid the Zaychek’s med pay claim on 
August 8, 2006.  The Zaychek’s then dismissed their UM/UIM claims 
leaving only the bad faith claim pending before the trial court.  The trial 
court granted summary judgment to Nationwide finding that the claim for 
bad faith cannot stand unless the insurance company denied coverage and 
that a 4 and ½ delay in processing Appellant’s UM/UIM claim was not 
unreasonable.   

  

• In considering the claim, the Zaychek court first disagreed with 
Nationwide’s assertion that only conduct prior to the filing of the 
complaint can be considered as evidence of bad faith.  The Court held that 
because Nationwide’s alleged delay in responding to the Zaychek’s 
UM/UIM and med-pay claim continued after the filing of the Complaint 
was outlined in the complaint (delay in multiple requests for medical 
records) there was no need to supplement the pleadings with additional 
instances of the same conduct.  Such additional conduct could be 
considered bad faith against Nationwide. 
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• The court also held that it was also not improper to consider Nationwide’s 
conditioning of its offer at mediation on the policyholder’s dismissal of 
their bad faith claims as evidence of bad faith.  The court further held that 
Nationwide’s delay in paying med pay benefits could also be a factor in 
consideration of bad faith claim even though it was not specifically pled in 
the complaint.  Ultimately, the court ruled that there was a genuine issue 
of material fact on the bad faith issue and remanded the matter back down 
to the trial court for further proceeding. 

 
F. Drouard v. United Service Automobile Assoc. 2007-Ohio-1049 (6th Appellate 

Dist). 

• In reviewing a trial court’s granting the summary judgment in favor of a 
carrier, the court found the mere fact that appellant’s expert believed that 
the estimate for repair submitted by the carrier was insufficient was 
“itself” insufficient to establish a genuine issue of material fact regarding 
Appellant’s claim for bad faith.”   

G. Doublin Building Systems v. Selective Insurance Company 2007-Ohio-494 (10th 
Dist. Appellate Court) 

• The court reviewed a trial court’s granting of summary judgment to the 
carrier on both the breach of contract coverage claim and a bad faith tort 
claim.  The appellate court reversed the trial court’s conclusion that the 
Plaintiff’s claim for property damage due to defective work was not 
insurable under the business risk exclusion.  Having concluded the claim 
was insurable, the court remained the matter back down to the trial court 
for determination of the Plaintiff’s bad faith claim. 

 H. Logan v. Allstate Insurance Company 2006-Ohio-6431 (10th Dist.) 
 

• The court addressed issue as to whether the existence of an unpaid excess 
judgment against a bankrupt insured was a perquisite to bringing a bad 
faith claim. The court concluded that a bad faith claim is not precluded by 
the insolvency. For the reasons for this rule is that at some point the 
insured may no longer be insolvent.  The court further found that 
humiliation, embarrassment, inability to obtain credit as damage factors. 

 

II. HOW TO AVOID BAD FAITH CLAIMS 

 
A. Good Claims Handling Practices 

 
1. Initial Investigation of a Claim and Potential Coverage Issues 

 
a. Identification of Certified Copy of Policy 

 
1. Declaration Page will list all forms that compile a policy. 
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2. Check bottom of page and make sure all forms are present. 

 
3. Make sure all forms have the correct date.   

  
B. Identification of Involved Insured(s) 
 
C. Identification of Coverage Dates 

 
D. Identification of Insurance Event Causing Damages 

 
E. Identification of Claimed Damages 

 
F. Investigation of Potential Coverage Issues 

 
A. Claims Made Coverage 

 
The key to a claims made policy is that it only provides coverage 
for claims that are made against the insured and reported to the 
insurer during the policy period vs. an occurrence based policy that 
provides coverage for acts done during the policy period regardless 
of when the claim is brought.  Mominee v. Scherbarth (1986), 28 
Ohio St.3d 270, 298 (emphasis added).  See also, St. Paul Fire & 
Marine Ins. Co. v. Barry 438 U.S. 531, 535, 57 L.Ed. 932, 98 S. 
Ct. 2923 (1978); Trizec Properties v. Biltmore Const. Co. (11th Cir. 
1985), 767 F.2d 810, 812; United States v. A.C. Strip (6th Cir. 
1989), 868 F.2d 181; City of Harrisburg v. Int’l. Surplus Lines Inc. 
(M.D. Pa 1984), 596 F. Supp. 954, 961 (if a claim is not reported 
during the policy period, no coverage attaches); Pizzini v. AISLIC 
(E.D. Pa. 2002), 2002 Westlaw 1477611. 

 
1. Determining when a claim is “made” against the insured 

 
2. Consideration of Relation Back Provision 

 
See also LaValley v. Virginia Surety Co. (N.D. Ohio 2000), 
85 F.Supp.2d 740 (enforcing prior notice exclusion) 
(Reminger acted as counsel to insurer) 

 
B. Occurrence Based Coverage 

 
Provides coverage for covered acts done during the policy period 

 
1. Trigger Issues:  When damage or injury spans more than 

one policy period, which policies must respond to the claim 
(i.e., which policy periods are triggered)?   
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a. Exposure or Release Approach 

 
Insurance Co. of America v. Forty-Eight Insulations 
(6th Cir. 1980), 633 F.2d 1212, clarified on 
rehearing, 657 R.2d 814 (6th Cir.), cert. den., 454 
U.S. 1109, 102 S.Ct. 686, 70 L.E.2d 650 (1981), 
rehearing den., 455 U.S. 1009, 102 S.Ct. 1648, 71 
L.E.2d 878 (1982). 

 
     b. Injury-in-Fact Approach 
 

American Home Products Corp. v. Liberty Mut. Ins. 

Co. (S.D.N.Y. 1983), 565 F.Supp. 1485, aff’d. as 
modified 748 F.2d 760 (2nd Cir. 1984) 

 
     c. Manifestation Approach 
 

Eagle Picner Indus., Inc. v. Liberty Mut. Ins. Co. 
(1st Cir. 1982), 682 F.2d 12, cert. den., 460 U.S. 
1028, 103 S.Ct. 1280, 75 L.E.2d 500 (1983). 

 
d. Continuous Trigger or Triple Trigger Approach 

 

Keene Corp. v. Ins. Co. of N. Amer. (D.C. Cir. 
1981), 667 F.2d 1034, rehearing den., 456 U.S. 951, 
102 S.Ct. 2023, 72 L.E.2d 476 (1982); Owens-
Corning Fiberglas v. American Centennial Ins. Co. 
(Lucas Cty. C.P. 1995), 74 Ohio Misc.2d 183; 
Sherwin Williams Co. v. Certain Underwriters at 

Lloyds London (N.D. Ohio 1993), 813 F.Supp. 576, 
590 n. 9; Owens–Illinois Ins. v. Aetna Cas. & Sur. 
Co. (D.D.C. 1984), 597 F.Supp. 1515, 1524 
(applying Ohio law); Goodyear Tire & Rubber Co. 
v. Aetna Cas. & Surety Co. (2002), 95 Ohio St.3d 
513 (policyholder may assign claims to any one or 
more of multiple-triggered years are triggered by 
long-duration covered claims such as environmental 
claims at issue in the case) 

  
C. Compliance with Policy Conditions 

 
1. Late Notice – Requires an insured to give an insurer prompt 

notice of an accident or claim to give the insurer an 
opportunity to make a timely and adequate investigation of 
all the circumstances. 
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2. Ormet Primary Aluminum Corp. v. Employers Ins. Co. of 

Wausau, 88 Ohio St.3d 292, 2000-Ohio-330, 725 N.E.2d 
646:  “A notice provision requiring notice to the insurer ‘as 
soon as practicable’ requires notice within a reasonable 
time in light of the surrounding facts and circumstances.” 

 
3. Ferrando v. Auto-Owners Mut. Ins. Co., 98 Ohio St.3d 186, 

2002-Ohio-7217, 781 N.E.2d 927:  The Ohio Supreme 
Court affirmed the presumption of prejudice but now held 
that if the policyholder rebuts the presumption of prejudice, 
it becomes an issue of fact whether the carrier was 
prejudiced and whether the policyholder’s late notice bars 
coverage. 

      
D. Employers Liability Coverage 
 

See Jonathan S. Reed, Don’t Stop Thinking About Tomorrow:  
Anticipating Coverage Disputes Under Employment Practices 

Liability Insurance, 1 Journal of Insurance Coverage 109 (Spring, 

1998) 

 

E. Personal Injury Coverage 
 

1. What is covered 
 

The typical CGL policy restricts the policy’s provision of 
“personal injury” coverage to only respond to injuries 
caused by an offense arising out of the named insured’s 
business, excluding advertising, publishing, broadcasting or 
telecasting done by or for the insured.  Personal injury is 
defined in most policies to mean “injury” other than 
“bodily injury,” arising out of one or more of the following 
offenses: 

 
a. False arrest, detention, or imprisonment; 

 
b. Malicious prosecution; 

 
c. The wrongful eviction from, wrongful entry into, or 

invasion of the right of private occupancy of a 
room, dwelling or premises that a person occupies 
by or on behalf of its owner, landlord, or lessor; 

 
d. Oral or written publication of material that slanders 

or libels a person or organization or disparages a 
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person’s or organization’s goods, products or 
services; or 

 
e. Oral or written publication of material that violates 

a person’s rights of privacy. 
 

2. Typical exclusions 
 

Personal injury coverage is usually excluded when the 
alleged injury is: 

 
a. Arising out of oral or written publication of 

material, if done by or at the direction of the insured 
with knowledge of its falsity; 

 
b. Arising out of oral or written publication of material 

whose first publication took place before the 
beginning of the policy; 

 
c. Arising out of the willful violation of a penal or 

ordinance committed by or with the consent of the 
insured; or 

 
d. For which the insured has assumed liability in a 

contract or agreement.  This exclusion does not 
apply to liability for damages the insured would 
have in the absence of the contract or agreement. 

 
F. Construction Defects 

 
1. Typical allegations include breach of contract, negligent 

repair, negligent performance of contract, breach of express 
or implied warranty 

 
    2. Defining “accident” or “occurrence” 
 

a. “Occurrence” means “an accident, including 
continuous or repeated exposure to substantially the 
same general harmful conditions. 

 
b. Some Ohio courts hold that claims for breach of 

contract and faulty workmanship do not state an 
“accident” or “occurrence” under standard I.S.O. 
CGL policy.   

 



 21 

i. Royal Plastics, Inc. v. State Automobile Mut. 

Ins. Co. (8th D. 1994), 99 Ohio App. 3d 221, 
650 N.E.2d 180, quoting Hybud Equip. 
Corp. v. Sphere Drake Ins. Co. (1992), 64 
Ohio St. 3d 657, 664, 597 N.E.2d 1096:  
Insured sought coverage where a complaint 
alleged negligent manufacture, breach of 
contract, and failure to conform to express 
and implied warranties as a result of 
defective water pump component molds and 
parts manufactured by the insured and sold 
to and incorporated by the claimant.  The 
court cited definition of “occurrence” and 
concluded that the complaint failed to allege 
an occurrence, but merely a failure of the 
insured’s product.  The court recognized that 
the definition with the term “accident” “‘is 
clear and plain, something only a lawyer’s 
ingenuity could make ambiguous.’”  

 
ii. R.N. Thompson & Assoc., Inc. v. Monroe 

Guar. Ins. Co. (Ind. App. 1997), 686 N.E.2d 
160, 165:  The Indiana court held that claims 
to repair faulty workmanship do not allege 
an “occurrence,” observing that CGL 
policies do “not cover an accident of faulty 
workmanship but rather faulty workmanship 
which causes an accident.”  The theory is 
that repairs to faulty work contemplate 
ordinary and predictable business risks that 
are different from the fortuitous occurrences 
that give rise to insurable liability. 

 
c. More recent trend holds that coverage is actually 

negated by policy exclusions, not by definition of 
“occurrence.” 

 
i. Erie Ins. Exchange v. Colony Development 

Corp. (Dec. 31, 2003), 10th D. Nos. 02AP-
1087, 02AP-1088, 2003-Ohio-7232:  Claims 
for faulty construction reasonably fall within 
a CGL policy’s initial grant of coverage for 
an occurrence.   

 
ii. Acme Constr. Co., Inc. v. Continental Nat’l. 

Indemn. Co. (Jan. 30, 2003), 8th D. No. 
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81402, 2003-Ohio-434, appeal not allowed, 
99 Ohio St.3d 1413, 2003-Ohio-2454:  
“Ohio case law * * * overwhelmingly 
indicates that allegations that a contractor 
failed to fulfill its duties in constructing or 
designing that which it had constructed, 
constitute an ‘occurrence’ as * * * most 
general commercial liability insurance 
policies uniformly define that term, i.e., as 
an ‘accident.’”  The court noted that work 
product cases hinge on applicable policy 
exclusions, not the definition of occurrence. 

 
    3. Business risk exclusions 
 

a. General rule:  CGL policies do not guarantee 
quality of insured’s work or product 

 
i. Only accidental damage to third persons or 

property of others is generally covered. 
 
     b. Damage to property 
 

i. Unless included in the products completed 
operations hazard 

 
     c.  Damage to your product 
 
     d. Damage to your work 
 

e. Damage to impaired property not physically injured 
 

i. The exclusion will be applied where 
property is made less useful due to a defect 
in the insured’s work or a failure to perform 
a contract in accordance with its terms.  An 
exception to the exclusion is carved out, 
however, where the loss of use arises from 
“sudden and accidental physical injury” to 
the insured’s product or work after put to its 
intended use.   

 
ii. The example provided in the International 

Risk Management Institution Commercial 

General Liability guidebook derives from an 
allegation by homeowners that a 
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manufacturer supplied defective drywall that 
was incorporated into the home when it was 
built.  When the drywall unexpectedly 
cracks and prevents the homeowners from 
staying in the home due to fear of collapse, 
or inadvertently damages the structure of the 
home, such events are accidental damage to 
impaired property so as to fall under the 
exception to the exclusion. 

   
iii. In other words, consequential damages 

resulting form the insured’s faulty 
workmanship is probably covered.  See, e.g., 
Acme Steak Co., Inc. v. Great Lakes 

Mechanical Co., 7th D. Nos. 98-CA-146, 98-
CA-243, 2000-Ohio-2566 (coverage found 
for consequential damage to spoiled meat 
where company fails to adequately perform 
contract to transform refrigerator into 
freezer); Hartzell Ind., Inc. v. Federal Ins. 
Co. (2001), U.S. Dist. Ct. S.D. OH No. C-3-
99-325 (coverage found for claim of loss of 
use of boiler house where failure of 
insured’s fan after installation in boiler 
house caused entire cooling system to be 
shut down and rendered boiler house “less 
useful”). 

 
f. Recall of products, work, or impaired property 

 
i. Sistership exclusion applies only to recall 

from the market.  Erie Ins. Exchange v. 
Colony Development Corp. (Dec. 23, 1999), 
10th D. Nos. 99AP-329, 99AP-335. 

 
G. Expected and Intended Damages 

 
1. Intentional torts generally not insurable under Ohio law.  

Doe v. Shaffer, 90 Ohio St. 3d 388, 2000-Ohio-186, 738 
N.E.2d 1243. 

 
a. Injury itself must be expected or intended, not 

merely the performance of a volitional act.  
Physicians Ins. Co. v. Swanson (1991), 56 Ohio St. 
3d 189, 569 N.E.2d 906. 

 



 24 

b. Expected or intended injury can be inferred as a 
matter of law when the insured engages in conduct 
that is substantially certain to cause injury.  See, 
e.g., Gearing v. Nationwide Ins. Co. (1976), 76 
Ohio St. 3d 34, 664 N.E.2d 1115 (intent to injure 
inferred where tortfeasor engaged in sexual 
molestation of child); Grandjean v. James (1996), 
2nd D. No. 15708 (no coverage for expected or 
intended injury where complaint alleged tortfeasor 
kicked, stomped, punched, and “negligently beat” 
claimant). 

 
    2. Employer intentional torts 
 
     a. “Blankenship” torts 
 

i. Blankenship v. Cincinnati Milacron 

Chemicals (1982), 69 Ohio St. 2d 608, 433 
N.E.2d 572:  Ohio Supreme Court held that 
employees were not precluded by the Ohio 
Constitution or the workers compensation 
laws for recovering common law damages 
against their employer for an intentional tort. 

 
ii. Jones v. VIP Develop. Co. (1984), 15 Ohio 

St. 3d 90, 472 N.E.2d 1046:  Defined 
“intentional tort” as “an act committed with 
the intent to injure another, or committed 
with the belief that such injury is 
substantially certain to occur. 

 
iii. Two legislative attempts to limit lawsuits for 

employer intentional torts have been 
declared unconstitutional by the Ohio 
Supreme Court. 

 
b. CGL coverage 

 
i. Exclusion for expected or intended injury 

precludes coverage for employer intentional 
torts.  Wedge Products, Inc. v. Hartford 
Equity Sales Co. (1987), 31 Ohio St. 3d 65, 
509 N.E.2d 74.  

 
ii. Exclusion for bodily injury to an employee 

precludes coverage for employer intentional 
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and substantial certainty torts.  Penn Traffic 
Co. v. AIU Ins. Co., 99 Ohio St. 3d 227, 
2003-Ohio-3373, 790 N.E.2d 1188. 

 
     c. Stopgap coverage 
 

i. “Public policy does not prohibit an employer 
from securing insurance against 
compensatory damages sought by an 
employee in tort where the employer’s 
tortious act was one performed with the 
knowledge that injury was substantially 
certain to occur.”  Harasyn v. Normandy 
Metals, Inc. (1990), 49 Ohio St. 3d 173, 551 
N.E.2d 962, syllabus. 

 
ii. Read the stopgap endorsement carefully, as 

it may still exclude coverage for substantial 
certainty torts. 

 

• Claimants challenge nevertheless seek 
coverage for substantial certainty 
employer torts on the basis that 
endorsements are illusory. 

 

• Courts generally find that so long as 
some benefit to the insured is apparent 
from the face of the endorsement, then 
the endorsement is not an illusory 
contract.  See, e.g., Moore v. Cardinal 
Packaging, Inc. (2000), 136 Ohio App. 
3d 101, 735 N.E.2d 990; Lakota v. 
Westfield Ins. Co. (1998), 132 Ohio App. 
3d 138, 724 N.E.2d 815 (stopgap 
endorsement included at minimal or no 
extra premium provided coverage for 
dual capacity, third-party, care and loss 
of services, and derivative claims). 

 
H. Mental Anguish/Emotional Distress Claims 

 
1. Standard I.S.O. CGL policy – Coverage A 

 
a. “Bodily injury” means bodily injury, sickness, or 

disease sustained by a person, including death 
resulting from any of these at any time 
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b. Claims for pure mental anguish or emotional 

distress not covered as bodily injury.  See Bowman 
v. Holcomb (1992), 83 Ohio App. 3d 216, 614 
N.E.2d 838 (citing numerous Ohio and out-of-state 
cases holding emotional distress is not bodily injury 
contemplated by CGL form). 

 
    2. Standard I.S.O. CGL policy – Coverage B 
 

a. “Personal and advertising injury” means injury, 
including consequential “bodily injury,” arising out 
of one or more of the enumerated offenses (i.e., 
false arrest, malicious prosecution, wrongful 
eviction, slander or libel, publication of material 
violating right of privacy, use of advertising idea, 
copyright or trade dress infringement). 

 
b. Claims for pure mental anguish may be covered as 

personal injury to the extent the mental anguish 
arises out of one of the enumerated offenses.  See 
Beacon Ins. Co. of Am. v. Kleoudis (1995), 100 
Ohio App. 3d 79, 88, 652 N.E.2d 1 (coverage found 
under Coverage B where definition of “personal 
injury” included “mental anguish”). 

 
I. Punitive Damages 

 
1. Standard I.S.O. CGL policy contains no punitive damages 

exclusion and does not distinguish between punitive and 
compensatory damages. 

 
2. Some policies contain a manuscript endorsement excluding 

coverage for punitive damages. 

 

3. Ohio public policy disfavors insurance coverage for 
punitive damages awarded as a result of malice, ill will, or 
intentional conduct.  See State Farm Mut. Ins. Co. v. 
Blevins (1990), 49 Ohio St. 3d 165, 167, 551 N.E.2d 955, 
958 (“Ohio law has long disfavored insurance against 
punitive damages resulting from the insured's own torts.”), 
citing Casey v. Calhoun (1987), 40 Ohio App. 3d 83, 531 
N.E.2d 1348 (siding with minority position and holding 
that Ohio public policy does not permit insurance for 
punitive damages). 
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I. Reservation of Rights v. Declination of Coverage 

 

1. Reservation of Rights 

 

A. Waiver and Estoppel 
 

1. Waiver 
 

a. Waiver is defined as the voluntary 
relinquishment of a known right and 
may be expressed or implied.  State 
ex rel. Wallace v. State Medical 

Board of Ohio, 89 Ohio St. 3d 431 
2000-Ohio-213, 732 N.E. 2d 960.  
Waiver exists when an insurer, by 
acts or declarations, evidences a 
recognition of liability under the 
policy.  Leader National Insurance 
Co. v. Eaton, 119 Ohio App. 3d 688, 
Ohio App. 8th Dist. 1997, 696 N.E. 
2d 236.   

 
2. Estoppel 

 
a. By contrast, the doctrine of equitable 

estoppel precludes a party from 
asserting certain facts where the 
party, by his conduct, has induced 
another to change his position in 
good faith reliance upon the party’s 
conduct.  Turner Liquidating v. St. 
Paul Surplus Lines Co. (1994), 93 
Ohio App. 3d 292, 295, 638 N.E. 2d 
174.   

 
b. Four elements:  

 
i. A factual 

misrepresentation;  
 

ii. Which is misleading;   
 

iii. And induces reasonable and 
good faith reliance; which is 
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iv. Detrimental to the relying 
party.  See Helman v. EPL 
Prolong Inc., 139 Ohio App. 
3d 231, 2000-Ohio-2593, 743 
N.E. 2d 484. 

 
3. Generally, the doctrines of waiver and 

estoppel may not be used to expand 
coverage.  See Hybud Equipment 

Corporation v. Sphere Drake Insurance 

Company, LTD. (1992), 64 Ohio St. 3d 657, 
597 N.E. 2d 1096. 

 
a. A court cannot create new contract 

for the parties. 
 

b. An insurer should not be required to 
pay for a loss for which it charged no 
premiums. 

 
c. A risk should not be imposed upon 

an insurer that it might have denied.  
See Ins. Co. of North America v. 
Travelers Ins. Co. (1997), 118 Ohio 
App. 3d. 302, 692 N.E. 2d 1028.   

 
d. Exception:  Ohio Courts have  

exception to the general rule and 
allow an insurance company to lose 
its right to assert policy limitations 
by waiver or estoppel.  See 
Hounshell v. American States 

Insurance Co. (1981), 67 Ohio St. 2d 
427, 424 N.E. 2d 311.  Waiver and 
estoppel should apply only in those 
cases where there is a clear 
misrepresentation of fact or when the 
insurer provides a defense without 
reserving its rights for a sufficient 
period to prejudice the insured’s 
ability to conduct its own defense.  
See Turner Liquidating v. St. Paul 
Surplus Lines Co. (1994), 93 Ohio 
App. 3d 292, 295, 638 N.E. 2d 174. 
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4. Hybud v. Sphere Drake (1992), 64 Ohio St. 
3d 657, 597 N.E.2d 1096: The doctrine of 
waiver cannot be employed to expand 
coverage within an insurance policy.  So 
while waiver and estoppel may effect 
whether coverage will be found in a 
particular situation, it cannot define the 
basic scope of coverage.  In short, an 
insurance company should not be obligated 
to cover a risk for which it did not contract.  
Therefore if an insurance company does not 
waive its rights to invoke an exclusion in a 
denial letter, coverage may still not be 
expanded. 

   
5. Turner Liquidating Company v. St. Paul 

Surplus Lines (1994), 93 Ohio App. 3d 292, 
295, 638 N.E. 2d 174:  The Ninth Appellate 
District acknowledged that, in Ohio, a 
general rule exists which prohibits estoppel 
and waiver from expanding the coverage of 
insurance policy.  The Court holds that an 
exception exists which allows estoppel and 
waiver to be asserted when an insurer 
provides a defense to its insured without 
reserving its rights to assert a policy defense.  
Although Hybud stands for the general 
proposition that estoppel and waiver cannot 
be used to bring within the coverage of an 
insurance policy risks that are not covered 
by its terms, Hybud relied upon 16 B 
Appleman, Insurance Law and Practice 
(1988) 579, Section 99 B.  While Appleman 
provided the source for the general rule 
adopted by the Ohio Supreme Court in 
Hybud, Appleman also provides for 
exceptions to that rule.  While those 
exceptions were not applicable in Hybud, 
the Ninth District held that such exceptions 
were applicable in Turner Liquidating Co.   

B. Defending Under a Reservation of Rights 
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1. An insurer’s reservation of rights often 
creates a conflict of interest.1  Whenever an 
insured fulfills its duty to defend by 
assuming control of the defense for an 
insured but also intends to challenge its duty 
to indemnify if the defense is unsuccessful, 
then it creates a potential conflict of interest.  
In order to cure this potential conflict, an 
insurer must warn the insured of the conflict 
by reserving its rights under the policy.  To 
effectively reserve its right under the policy, 
an insurer must notify the insured it will 
defend the suit, but reserve all rights it has 
based on non-coverage under the policy.  A 
reservation of rights allows the client to 
make a knowing choice whether to proceed 
with representation and the possible conflict, 
or obtain independent counsel.  

 
2. A reservation of rights triggers the insured’s 

option to retain personal counsel and control 
the defense.  As such, an insurance carrier 
must be aware that it may lose its right to 
control the defense by sending a reservation 
of rights letter.   

 
3. An insurer’s entitlement to recoup from its 

insured costs of defending an underlying 
action. 

 
a. United National Insurance Company 

v. SST Fitness Corporation (6th Cir. 
2002), 309 F.3d 914:  The United 
States Sixth Circuit Court of Appeals 
held that a CGL insurer that provided 
a defense to an insured under 
reservation of rights that explicitly 
reserved its right to recoup defense 
costs and fees on the basis that it had 
no duty to defend was able to recoup 
its money after declaratory judgment 
finding that the insurer, in fact, owed 

                                                 
1 In some circumstances, an insurer might believe that its insured’s conduct constitutes excluded conduct 
under an insurance policy.  Hence it may be to the insurer’s financial advantage to see that the conduct is 
excluded, thus precluding indemnification.  This constitutes a potential (though not necessarily actual) 
conflict of interest.   
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no duty to defend.  The court also 
held that even though the insured had 
not expressly accepted the terms and 
the reservation of rights letter, but 
instead had simply accepted defense 
without objecting to the terms, the 
parties had formed an implied-in-fact 
contract.  The court also held that the 
insurer was not a volunteer because 
it did not force defense costs on its 
insured, but rather, its insured 
requested the defense costs.  Because 
there are no Ohio decisions on this 
issue, the Sixth Circuit looked to 
decisional law of the state’s lower 
courts, restatements of law, law 
review, commentaries, and decisions 
from other jurisdictions on the 
“majority” rule in order to attempt to 
determine what the state’s highest 
court would decide if faced with the 
issue.   

2. Denial of Coverage 

 
A. Consent Judgment 

 
1. Insurance policies sometimes have a 

provision that states that an insured must 
consent to judgment prior to entering into a 
settlement agreement.  However, often time 
policies have provisions stating the opposite.  
This gives the carrier the sole right to settle 
matters without the insureds consent.  
However, when an insurance carrier denies 
coverage, it no longer has the right to decide 
settlement issues.  As such, if a carrier is 
later deemed to owe coverage, it must accept 
whatever decision the insured made with 
respect to settlement issues during the 
course of the litigation. 

 
B. Loss of Control of Defense 
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1. Once an insurance carrier denies coverage of 
a particular claim, it loses its right to control 
the defense. 

 
C. Allocation of Settlement Between Covered and 

Uncovered Claims 
 

1. Even though the policy may limit the duty to 
defend only to covered claims, the majority 
position among state courts is that an insurer 
has a duty to defend all claims in a 
complaint if at least one claim is potentially 
covered.  Because there is no contractual 
entitlement to a defense on claims that are 
not possibly covered by the policy, the 
courts are giving the insured a benefit the 
insureds never bargained for and never paid 
for, a form of unjust enrichment of the 
insured.  As such, some courts have decided 
that the insurer should be able to seek 
reimbursement:  as to claims that are not 
potentially covered, which allows the insurer 
to seek reimbursement for defense costs. 
The reasoning being that enrichment of the 
insured by the insurer through the insurer’s 
bearing of unbargained-for defense costs is 
inconsistent with the insurer’s freedom 
under the policy and therefore must be 
deemed unjust. 

 
2. While recognizing that the courts are 

imposing a duty on an insurance carrier 
outside its policy obligations, courts have 
required that the insurer reserve its rights to 
recover the defense costs it incurs on 
uncovered claims, if the insurer is defending 
the case. 

 
3. The next question is the actual allocation of 

defense costs.  In order to have a meaningful 
reimbursement, there must be some basis 
upon which to allocate defense costs 
incurred on uncovered claims as separate 
from those incurred on covered claims.  
Some courts have seemingly conditioned the 
insurer’s rights of reimbursement on the 
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defense costs being “readily” or easily 
apportioned.  Making sure that defense 
counsel keeps these records and makes some 
type of reasonable allocation is important.  
Presuming that the insured has either 
implicitly or explicitly accepted the insurer’s 
reservation of rights to seek reimbursement, 
this allocation is something that defense 
counsel must do. 

 
4. Nonetheless, a number of courts have 

indicated that the insurer’s obligation to 
defend covered and uncovered claims does 
not give rise to any reimbursement claim.  
Rather, the insurer must simply absorb these 
costs as part of the risk it has undertaken to 
write. 

 

III. STATE REGULATORY SCHEMES 

 

1. The Ohio Unfair Claims Settlement Practices Act:  Regulatory Nature of Act 

and Penalties For Violation. 

  
Ohio Revised Code §§ 3901.20 and 3901.21 prohibit insurance companies from 
engaging in unfair and deceptive practices as defined in R.C. § 3901.21.  Further, 
R.C. § 3901.21 authorizes the Department of Insurance to promulgate additional 
unfair practices. Pursuant to this grant of authority, the Department of Insurance 
has promulgated Ohio Administrative Code §§ 3901-1-07(C) & 3901-1-54, which 
further defines unfair claims settlement practices.   

 
A. The Ohio Unfair Claims Settlement Practice Act Does Not Create Private 

Cause of Action 
 

1. R. C. §§ 3901.20 and 3901.21 and OAC § 3901-1-07(C) do not 
address the issue of whether an insured may maintain a private 
cause of action against an insurer for violation of the Act. 

 
2. Ohio’s appellate courts have consistently found no legislative 

intent that would create a private cause of action.  As such, they 
have determined that creating such a cause of action would be 
inconsistent with the underlying purpose of the Act.  (Strack v. 
Westfield Co. (1988), 33 Ohio App.3d 336, 515 N.E.2d 1005; Furr 
v. State Farm Mut. Auto. Ins. Co. (1998), 128 Ohio App.3d 607, 
716 N.E.2d 250). 
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3. OAC § 3901-1-54 specifically states that nothing in the rule shall 
constitute or imply a private cause of action for violation of the 
rule.  As such, The Ohio Unfair Claims Settlement Practices Act is 
in fact regulatory in nature. 

 
B. Remedies for Violation of Ohio Unfair Claims Settlement Practice Act 

 

1. The superintendent of insurance is authorized by R.C. § 3901.041 
to promulgate rules necessary to exercise his powers under Title 39 
concerning conduct and practices of insurance companies and, 
further, R.C. § 3901.22 expressly provides procedures for an 
injured party to follow when they believe an insurer has committed 
an unfair or deceptive act within the meaning of R.C. § 3901.21 
and OAC § 3901-1-07(C). 

 
2. An aggrieved person may make written application to the 

superintendent for a hearing to determine if there has been a 
violation of the Act.  The superintendent then has the discretion to 
determine whether a hearing is appropriate. 

 
3. If a hearing is held and any person is found in violation of the Act, 

the superintendent shall issue a cease and desist order.  Further, the 
superintendent may impose one or all of the administrative 
penalties provided in R.C. § 3901.22, which include among other 
things: suspension or revocation of license, return of payments 
received from an insured, payment up to $100,000 for expenses in 
its conducting investigation and hearing, and or making a request 
to the Attorney General to commence the appropriate legal action 
(including class action). 

 
4. If Attorney General brings such an action, a court may impose a 

variety of additional penalties as provided for in R.C. § 3901.22. 
 

C. Impact of Violations of the Act 
 

1. Although an insured may not pursue a private cause of action for 
an insurer’s violation of the Unfair Claims Settlement Practices 
Act, a violation of the Act may be cited as evidence that the insurer 
was not acting in good faith as long as the court also instructs the 
jury as to the appropriate standard of care, i.e. that an insurer 
breaches its duty to act in good faith when it refuses to pay a claim 
without reasonable justification or basis. Furr v. State Farm Mut. 
Auto. Ins. Co. (1998), 128 Ohio App.3d 607, 716 N.E.2d 250.  
Under Zoppo v. Homestead Ins. Co. (1994), 71 Ohio St.3d 552, 
644 N.E.2d 397, the Ohio Supreme Court held that an insurer must 
conduct an adequate investigation of the claim so that a denial is 
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predicated upon facts and circumstances that furnish it with a 
reasonable justification.  

 
 2. In addition to instructing the jury as to the appropriate standard of 

care, a court may not instruct a jury that a violation of the Act is 
per se a breach of good faith. Furr v. State Farm Mut. Auto. Ins. 
Co. (1998), 128 Ohio App.3d 607, 716 N.E.2d 250. 

 
 3. In addition to protecting against bad faith claims, OAC § 3901-1-

54(D) provides with respect to claim files that: 
 

 a. A claim file is subject to examination by the superintendent 
of insurance. 

 
b. Insurer shall maintain claim data that is accessible and 

retrievable for examination, including number, line of 
coverage, date of loss, date of payment or denial or date 
when claim closed without payment.  Data for closed 
claims must be maintained for the greater of 3 years or next 
financial examination conducted by state.  Data for claims 
under $1,000 may be kept in summary form. 

 
c. Insurer must be able to reconstruct its activities in regards 

to a claim, by documentation appropriate for the type and 
size of the claim; and 

 
d. If hard copy not kept, claims files shall be accessible and 

capable of duplication to hard copy. 
 

2. The Ohio Unfair Claims Settlement Practices Act:  What Constitutes An 

Unfair Claims Settlement Practice? 

 

A. OAC § 3901-1-07(C):  It is an unfair and deceptive claims practices to 
commit “with such frequency as to indicate a general business practice” 
any of the following: 

 
1. Knowingly misrepresenting pertinent facts or policy provisions 

relating to overage; 
 

2. Misrepresenting a pertinent policy provision by making a payment, 
settlement or offer which, without explanation, does not include all 
amounts which should be included; 

 
3. Denying a claim on the grounds of a specific policy provision, 

condition, or exclusion without reference to such provision, 
condition, or exclusion; 
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4. Failing to acknowledge pertinent communications with respect to 

claims arising under policies, so long as an appropriate notation is 
made in the claim file of the insurer, within fifteen (15) working 
days of receiving notice of a claim; 

 
5. Failing to make reply within fifteen (15) working days of all other 

pertinent communications and/or any inquiries of the Department 
of Insurance respecting a claim; 

 
6. Failing to adopt and implement reasonable procedures to 

commence an investigation of any claim within fifteen (15) 
working days of receipt of notice of claim; 

 
7. Failing to mail or furnish notification of all items, statements and 

forms, which the insurer reasonably believes will be required of 
such claimant, within fifteen working days of receiving notice of 
claim, unless the insurer, based on the information then in its 
possession does not yet know all such requirements, then such 
notification shall be sent, within a reasonable time; 

 
8. Not offering claimants amounts that are fair and reasonable as 

shown by the insurer's investigation of the claim, providing the 
amounts so offered are within policy limits and in accordance with 
the policy provisions; 

 
9. Compelling insureds to institute suits to recover amounts due 

under its policies by offering substantially less then the amounts 
ultimately recovered in suits brought by them when such insureds 
have made claims for amounts reasonably similar to the amounts 
ultimately recovered; 

 
10. Making known to insureds or claimants a policy of appealing from 

arbitration awards in favor of insureds for the purpose of 
compelling them to accept settlements or compromises less than 
the amount awarded in arbitration; 

 
11. Attempting settlement or compromise of claims on the basis of 

applications that were altered without notice to, or knowledge or 
consent of insureds; 

 
12. Attempting to settle or compromise claims for less than the amount 

which the insureds had been led reasonably to believe they were 
entitled to, by written or printed advertising material 
accompanying or made part of an application; 
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13. Attempting to delay the investigation or payment of claims by 
requiring an insured and his physician to submit a preliminary 
claim report and then requiring the subsequent submission of 
formal proof of loss forms, both of which submissions contain 
substantially the same information; 

 
14. Failing to advise the first party claimant in writing or by other 

means so long as an appropriate notation is made in the claim file 
of the insurer, of the acceptance or rejection of the claim, within 
fifteen working days after receipt by the insurer of a properly 
executed proof of loss; 

 
15. Failing to notify such claimant within fifteen working days after 

receipt of such proof of loss, that the insurer needs more time to 
determine whether the claim should be accepted or rejected; 

 
16. Failing to send a letter to such claimant stating the need for further 

time to investigate the claim, if such claim remains unsettled 
ninety days from the date of the initial letter setting forth the need 
for further time to investigate; 

 
17. Failing to send to such claimant every ninety days after the first 

ninety-day claim investigation period, a letter setting forth the 
reasons additional time is needed for investigation, unless the delay 
is caused by factors beyond the insurer's control; 

 
18. Failing to advise such claimant of the amount offered, if such 

claim is accepted in whole or in part; 
 

19. Refusing payments of claims solely on the basis of the insured's 
request to do so without making an independent evaluation of the 
insured's liability based upon all available information; 

 
20. Failing to adopt and implement reasonable standards for the proper 

handling of written communications, primarily expressing 
grievances, received by the insurer from insureds or claimants; and 

 
21. Failing to pay any amount finally agreed upon in settlement of all 

or part of any claim or authorized repairs to be made upon final 
agreement not later than five working days from the receipt of such 
agreement by the insurer at the place from which the payment or 
authorization is to be made or from the date of the performance by 
the claimant of any condition set by such agreement, whichever is 
later. 

 
B. OAC § 3901-1-54:  Relative to regulating property/casualty claims, sets 
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forth specific minimum standards for the investigation and disposition of 
such claims.  (Note:  If any provisions of § 3901-1-54 conflicts with § 
3901-1-07, then § 3901-1-54 will apply): 

 
    1. Misrepresentation of policy provisions 

 
a. Insurer shall fully disclose all pertinent benefits, coverages, 

or other provisions of an insurance contract under which a 
claim is presented; 

 
b. No agent shall willfully conceal benefits, coverages, or 

other provisions of any insurance contract when such 
benefits, coverages, or other provisions are pertinent to a 
claim; 

 
c. No insurer shall deny a claim based on claimant’s failure to 

make available for inspection the property that is the 
subject of the claim unless there is documentation of breach 
of the policy provisions in the claim file; 

 
d. No insurer shall deny a claim based upon the failure of a 

claimant to give written notice of loss within a specified 
time limit unless the notice is required by a policy 
condition, or claimant's failure to give written notice after 
being requested to do so by the insurer is so unreasonable 
as to constitute a breach of the claimant's duty to cooperate 
with the insurer; 

 
e. No insurer shall indicate to a claimant on a payment draft, 

check, or in any accompanying letter that the payment is 
final or a release of any claim unless the policy limit has 
been paid or claimant and the insurer have agreed to a 
compromise settlement regarding coverage and the amount 
payable under the insurance contract; and 

 
f. No insurer shall issue checks or drafts in partial settlement 

of a loss or claim under a specific coverage that contains 
language purporting to release the insurer or its insured 
from total liability. 

 
2. Receipt of pertinent communications 

 

a. Notification of a claim given to an agent of an insurer shall 
be notification to the insurer; 

 
b. An insurer shall acknowledge the receipt of a claim within 
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ten days of receiving such notification. An insurer may 
satisfy this requirement by making payment within this ten 
day period. An insurer may also satisfy this requirement by 
providing necessary claim forms and complete instructions 
to the claimant; 

 
c. An insurer shall respond within ten days to any 

communication from a claimant, when that communication 
suggests a response is appropriate. In the event that a 
complaint has been filed by a claimant in any court, an 
insurer is not obligated to respond within this time period 
and any communication between the claimant and the 
insurer will be subject to the appropriate rule of procedure 
for the court in which the lawsuit was filed; and 

 
d. An insurer shall, within twenty-one days of receipt of an 

inquiry from the department regarding a claim, furnish the 
department with a reasonable response to the inquiry, in 
duplicate. 

 
    3. General standards for settlement of claims 
 

a. An insurer shall within twenty-one days of the receipt of 
properly executed proof of loss decide whether to accept or 
deny such claim.  If more time is needed to investigate the 
claim than the twenty-one days allow, the insurer shall 
notify the claimant within the twenty-one day period, and 
provide an explanation of the need for more time. If an 
extension of time is needed, the insurer has a continuing 
obligation to notify the claimant in writing, at least every 
forty-five days of the status of the investigation and the 
continued time for the investigation; 

 
b. If the form and execution of a proof of loss is material to an 

insurer, the insurer shall immediately provide the claimant 
with the specific documents and specific instructions so the 
claimant can submit the claim.  An insurer shall not 
otherwise deny a claim solely on the basis the proof of loss 
is not on the insurer's usual form; 

 
c. If an insurer reasonably believes, based upon information 

obtained and documented within the claim file, that a 
claimant has fraudulently caused or contributed to the loss 
as represented by a properly executed and documented 
proof of loss, such information shall be presented to the 
fraud division of the department within sixty days of 
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receipt of the proof of loss. Any person making such report 
shall be afforded such immunity and the information 
submitted will be confidential as provided by R.C. §§ 
3901.44 and 3999.31;  

 
d. No insurer shall deny a claim on the grounds of a specific 

policy provision, condition or exclusion unless reference to 
such provision, condition, or exclusion is included in the 
denial; 

 
e. Except as otherwise provided by policy provisions, an 

insurer shall settle first party claims upon request by the 
insured with no consideration given to whether the 
responsibility for payment should be assumed by others; 

 
f. No insurer shall require an insured to submit to a polygraph 

examination unless authorized under the applicable 
insurance contract; 

 
g. Notice shall be given to claimants at least sixty days, before 

the expiration of any statute of limitation or contractual 
limit, where the insurer has not been advised that the 
claimant is represented by legal counsel; 

 
h. An insurer shall tender payment to a first party claimant no 

later than ten days after acceptance of a claim if the amount 
of the claim is determined and is not in dispute, unless the 
settlement involves a structured settlement, action by a 
probate court, or other extraordinary circumstances as 
documented in the claim file; 

 
i. If a claim involves a non-negligent party's property loss and 

multiple liability insurers, the multiple liability insurers 
shall adjust the property loss within a reasonable time and 
pay the non-negligent party's loss in equal shares. After 
payment, the multiple liability insurers may then pursue 
available remedies to resolve the question of responsibility 
for the non- negligent party's loss; 

 
j. If a claim involves multiple coverages under any policy, no 

insurer shall withhold payment under any such coverage 
when the payment is known, the payment is not in dispute, 
and the payment would extinguish the insurer's liability 
under that coverage. No insurer shall withhold such 
payment for the purpose of forcing settlement on all other 
coverage to effect a single payment; 
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k. An insurer must document the application of comparative 

negligence to any claim settlement. Such information shall 
be fully disclosed to the claimant upon the claimant's 
written request. An insurer shall not use pattern settlements 
as set forth in division (P) of R.C. § 3901.21; and 

 
l. An insurer shall not use settlement practices that result in 

compelling first party claimants to litigate by offering 
substantially less than the amounts claimed compared to the 
amount ultimately recovered in actions brought by such 
claimants 

 
4. Subrogation 

 
a. Insurer may have duty to include deductible in subrogation 

demand. 
 

i. Outside counsel – insurer has duty to include 
insured’s deductible in demand. 

 
ii. In-house counsel – insurer can only include 

deductible if counsel: 
 

• Obtains the consent of the insured to include the 
deductible;  

 

• Exercises independent judgment; 
 

• Discloses his employment status to the insured; 
 

• Discloses any differing interest; 
 

• Informs the insured of his option to obtain separate 
outside counsel; and 

 

• Discusses whether deductibility of expenses is 
applicable. 

 
b. Insurer has a duty to pro-rate any recovery with insured 

unless insured’s deductible has been: 

i. Paid in advance; or 
 

ii. Already recovered by the insured. 
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iii. As such, an insurer is not required to reimburse the 
insured 100% of their deductible, up front, prior to 
depositing receipt of recovered money. 

 
c. Deduction of subrogation recovery expenses. 

 
i. Outside counsel or collection agency may be paid a 

pro-rata share of the recovery for expenses. 
 

ii. In-house counsel shall not deduct expenses from 
amount recovered.  

 
d. Notification to insured not necessary when insurer decides 

not to pursue subrogation claim. 
 

IV. HOW TO DEFEND BAD FAITH CLAIMS 

1. Defenses to Bad Faith Claims 

 

   A. No Coverage 
 

1. In many states, courts have held that there can be no breach of the 
implied covenant of good faith and fair dealing where there is no 
coverage under the relevant policy.   

 
2. Ohio courts are currently split on this issue.  See Pasco v. State 

Auto. Mut. Ins. Co. (Dec. 21, 1999), 10th D. No. 99AP-430, in 
which the Tenth Appellate District affirmed the trial court's ruling 
rejecting a bad faith claim because "an insurer has no obligation to 
pay or settle a claim for which the policy does not provide 
coverage.”  See also, contra, Simpson v. Permanent Gen. Ins. Co., 
8th D. No. 81216, 2003-Ohio-1157, wherein the Eighth Appellate 
District found a genuine issue of material fact as to whether 
insurer’s knowledge that tortfeasor was uninsured when it denied 
insured’s claim for uninsured/underinsured motorist (UM/UIM) 
benefits precluded summary judgment on claim that insurer acted 
in bad faith in denying claim for UM/UIM benefits, where insured 
submitted deposition testimony of insurer's claim representative 
that she received evidence from insured that tortfeasor was not 
insured. 

 

  B. Genuine Issue Doctrine 

 

1. Generally, an insurer has not breached the implied covenant by 
mistakenly withholding policy benefits, if such withholding is 
reasonable, or based upon a legitimate dispute as to the insurer’s 
liability under the current law.   



 43 

 

  C. Advice of Counsel 

 

1. The insurer often consults with counsel when determining the 
position to take with respect to a particular claim and then, in 
determining whether its position is right or wrong, will state that it 
relied on the advice of counsel in order to avoid allegations of bad 
faith.  Good faith reliance on advice of counsel, even if the advice 
turned out later to be incorrect, can, in some jurisdictions, negate a 
claim of bad faith.  See Gordon v. Nationwide Mut. Ins. Co. 
(1972), 30 N.Y.2d 427, 334 N.Y.S.2d 601; contra, Blakely v. 
American Employers’ Ins. Co. (5th Cir. 1970), 424 F.2d 728, 734.   

 

  D. Practical Considerations 

 

   1.. Bifurcation from Coverage Claims 

 

a. Some appellate courts have held that a trial court’s failure 
to bifurcate a bad faith claim and stay bad faith discovery 
pending the underlying coverage dispute would be grossly 
prejudicial to the insurer.  See, e.g., Garg v. State Auto Mut. 
Ins. Co., 155 Ohio App.3d 258, 2003-Ohio-5960, 800 
N.E.2d 757. 

 
b. However, Boone makes such decisions discretionary.   

 

   2. Relevant Areas of Inquiry 
 
   3. Insurance Coverage for Bad Faith Liability 

 

a. Buckeye Union v. New England (1999), 87 Ohio St.3d 280, 
720 N.E.2d 495:  The Ohio Supreme Court found that 
insurers could obtain insurance to protect themselves from 
bad faith claims.  Defense counsel may wish to alert their 
clients to the availability of such coverage.    

 

 2. Discovery in Bad Faith Cases 

A. Plaintiff’s Discovery 

   1. Claim file 
    
    a. Attorney-client communications 
 

Boone v. Vanliner Ins. Co., 91 Ohio St. 3d 209, 2001-Ohio 
27:  “In an action alleging bad faith denial of insurance 
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coverage, the insured is entitled to discover claims file 
materials containing attorney-client communications 
relating to the issue of coverage that were created prior to 
the denial of coverage.” 

 
Basis: Claims file managers that show an insurer’s lack of 
good faith in denying coverage are unworthy of protection 
by the attorney-client privilege.  Id. 

 
    b. R.C.2317.02.  See discussion on pages 46-52 of outline. 
 
 
   2. Attorney depositions.  See discussion on pages 46-52 of outline. 
 
   3. Underwriting file 
 

a. Underwriting files relating to the insured’s operation are 
discoverable.  Owens-Corning Fiberglas v. Allstate Ins. Co. 
(1993), 74 Ohio Misc. 2d 174.  

 
b. However, underwriting files pertaining to operations or 

parties other than the insured are not discoverable.  Id. 
 

c. When Insurer’s underwriting standards are in issue, 
discovery or underwriting criteria is permissible. .Dunn v. 
Midwestern Indemnity (1980), 88 F.R.P. 191. 

   
   4. Reinsurance  
 

a. Defense against production of reinsurance information is 
primarily based on the fact that reinsurance coverage is a 
separate agreement between the carrier and reinsurer to 
which an insured is not a party.  Information is also 
routinely asserted to be proprietary.   

 
i. Society Corp. v. American Casualty Co. of Reading, 

PA (1991), N.D. Ohio Case No. 1:91CV0327, 
unreported. 

 
ii. Production of reinsurance information can be 

subject to a Confidentiality Order.  Owens-Corning 
Fiberglas v. Allstate Ins. Co. (1993), 74 Ohio Misc. 
2d 174. 
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iii. Permissible when claim file contained pertinent 
information regarding coverage or policies.  See 
Cruse v. Fed Ins. Co., 124 F.R.P. 99. 

   
   5. Reserve information 
 

a. Owens-Corning Fiberglas v. Allstate Ins. Co. (1993), 74 
Ohio Misc. 2d 174:  Majority position is that discovery of 
personal information about an insured is not permissible. 

 
6. Discovery of prior findings of bad faith/discovery sanctions 
 

a. Not relevant to inquiry of bad faith in case at bar 
 
7. Discovery of financial status of insurer 

 
a. In Ranney-Brown Distributors, Inc. v. E.T. Barwick 

Industries, Inc. (S.D. Ohio 1977), 75 F.R.D. 3, supra, the 
trial court noted: 

  
 “Ordinarily, Rule 26 will not permit the discovery of facts 

concerning a defendant’s financial status, or ability to 
satisfy a judgment, since such matters are not relevant, and 
cannot lead to the discovery of admissible evidence.”  75 
F.R.D. at 5. 

 

B. R.C. 2317.02 

  

• The preamble to Ohio Am. Sub. S.B. 117 states that one of the purposes of 
the Bill is to amend section 2317.02 of the Ohio Revised Code “…to make 
an exception to the attorney-client privilege for communications related to 
an attorney’s aiding or furthering an ongoing or future commission of bad 
faith by a client that is an insurance company…”   

 
Specifically, R.C. § 2317.02(A)(2) now states: 

An attorney, concerning a communication made to the attorney by a client 
in that relationship or the attorney’s advice to a client, except that if the 
client is an insurance company, the attorney may be compelled to testify, 
subject to an in camera inspection by a court, about communications made 
by the client to the attorney or by the attorney to the client that are related 
to the attorney’s aiding or furthering an ongoing or future commission of 
bad faith by the client, if the party seeking disclosure of the 
communications has made a prima facie showing of bad faith, fraud, or 
criminal misconduct by the client. 
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• As it relates to the attorney-privilege, Ohio law prohibits an attorney from 
testifying about a communication made to the attorney by a client in that 
relation or about the attorney’s advice to a client, except with express 
consent of the client or, if the client is deceased, the express consent of the 
client’s surviving spouse or the executor or administrator of the client’s 
estate. However, if the client voluntarily testifies or is deemed by R.C. 
2151.421 to have waived the testimonial privilege, the attorney may be 
compelled to testify on the same subject. 

 

• SB 117 adds that if the client is an insurance company, the attorney may 
be compelled to testify, subject to an in camera inspection by a court, 
about communications with the client made in the attorney-client 
relationship if the communications relate to the attorney’s aiding or 
furthering an ongoing or future act of bad faith by the client and if the 
person seeking disclosure makes a prima facie showing of bad faith, fraud, 
or criminal misconduct by the client. 

  

• Prior to SB 117, the discoverability of attorney-client communications in 
the bad faith arena was governed by the Ohio Supreme Court’s decision 
Boone v. Vanliner (2001) 91 Ohio St. 3d 209. Under Boone and its 
progeny, “claims-file materials showing an insurer’s lack of good faith in 
processing, evaluating, or refusing to pay a claim are unworthy of the 
protection afforded by the attorney-client or work-product privilege. This 
is true regardless of whether the insurer ever denied the claim outright.” 
Unklesbay v. Fenwick, 167 Ohio App.3d 408, 2006-Ohio-2630. Indeed, 
“the critical issue in evaluating the discoverability of otherwise privileged 
material…reduces to whether the documents cast light on [an insurance 
company’s] exercise of good faith.” Nat’l Union Fire Ins. Co. v. Ohio 
State Univ. Bd. Of Trs., 10th Dist. No. 04AP-1340, 2005-Ohio-3992. 

  
C. SB 117 Is To Be Applied Prospectively.  

 

• Under Ohio law, “[a] statute is presumed to be prospective in its operation 
unless expressly made retrospective.” R.C. 1.48. In Van Fossen v. 
Babcock & Wilcox Co. (1988), 36 Ohio St.3d 100, 106, the Ohio Supreme 
Court set forth the method of determining whether a statute may be 
applied retrospectively, holding that: 

 
The issue of whether a statute may constitutionally be 
applied retrospectively does not arise unless there has been 
a prior determination that the General Assembly has 
specified that the statute so apply. Upon its face, R.C. 1.48 
establishes an analytical threshold which must be crossed 
prior to inquiry under Section 28, Article II. As we 
pronounced in Kiser v. Coleman (1986), 28 Ohio St.3d 259, 
262, where “there is no clear indication of retroactive 
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application, then the statute may only apply to cases which 
arise subsequent to its enactment.” (Emphasis sic.) 

 

• R.C. 1.48 creates a presumption that a statute is to be applied 
prospectively unless the General Assembly expressly makes the statute 
retroactive. As noted by one Ohio appellate court, “there must be language 
representing a clear indication that the General Assembly intended.” This 
clear indication includes using the terms “retroactive” or “retrospective” in 
any of the sections, or an affirmative statement that the amendment applies 
to pending cases. See Cartwright v. The Maryland Ins. Group (1995), 101 
Ohio App.3d 439 at 444 (emphasis sic). Moreover, at least one federal 
district court in the Southern District of Ohio has already noted that “there 
is no indication that Ohio’s General Assembly intended that SB 117 apply 
retroactively…” See The Scotts Co., LLC. v. Liberty Mut. Ins. Co., 2:06-
CV-899, May 18, 2007, Opinion and Order, p. 5. 

 

• In this case, there is no language in the statute that supports the conclusion 
that the General Assembly intended the SB 117 amendments to R.C. 
2317.02(A)(2) to apply retroactively. Consequently, we believe that R.C. 
2317.02 as amended applies prospectively. 

 

D. How Will SB 117’s Prospective Application Be Applied? 

  

• While there is strong legal support for the proposition that HB 117 is to be 
applied prospectively, there is no language in the statute itself to suggest 
whether or not the application of SB 117 is to be applied to lawsuits filed 
after its enactment, or to communications occurring after the enactment. 
The language of the statute speaks to “communications made by the client 
to the attorney or by the attorney to the client.” Thus, the literal argument 
is that SB 117 can only apply to actual communications occurring after the 
effective date of the statute. 

  

• However, it is foreseeable that those seeking discovery in bad faith actions 
will argue that the law should be applied to bad faith lawsuits filed after 
the effective date of the statute regardless as to when the specific 
communications occurred. Unfortunately, without further guidance on this 
issue, individual trial courts will be left to make their own decisions as to 
when the waiver applies 

 

E. SB 117 Modifies The Holding in Boone v. Vanliner.  

 

• Section 6 of SB 117 clarifies that the intent of the General Assembly in 
amending R.C. 2317.02 was to modify the common law established in 
Boone v. Vanliner Ins. Co. (2001), 91 Ohio St.3d 209, “to provide for 
judicial review regarding the [waiver of the attorney-client] privilege. 
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• In Boone, an insured brought action against its automobile insurer for bad 
faith and denial of uninsured motorist coverage benefits. At the trial court 
level the insured submitted discovery to insurance carrier to obtain a 
complete copy of the claims file. In response, the carrier moved the court 
for protective order with regard to numerous documents contained in the 
claim file. Specifically, the carrier contended that several documents were 
protected from discovery by attorney client privilege and/or work product 
doctrine. The trial court ordered the carrier to submit the claims file to the 
court for in camera inspection to determine which documents, if any, were 
protected from discovery. Based on the in camera inspection, the trial 
court found that 175 of the documents were protected from discovery and 
ordered the carrier to release the unprotected documents to the 
policyholder.  

 

• The reviewing district court of appeals ultimately reversed its trial court’s 
decision, finding that the trial court had erred in compelling the carrier to 
produce documents protected under the attorney client privilege. The 
policyholder appealed to the Ohio Supreme Court. 

. 

• Upon review, the high Court found in favor of the policyholder, the Boone 
Court held that certain attorney client communications and work product 
materials were undeserving of protection. Specifically, materials “showing 
the lack of good faith effort to settle.” Accordingly, the court held: 

 
We find that this holding inapplicable in the present case 
because while the lack of good faith effort to settle involves 
conduct that may continue throughout the entire claims 
process, a lack of good faith in determining coverage 
involves conduct that occurs when the assessment of 
coverage is being considered.  Therefore, the only attorney 
client and work product documents that would contain 
information related to the bad faith claim, and thus, be 
worthy of protection, would have been created prior to the 
denial of coverage.   

 
Based on this reasoning, the court concluded: 

 
We hold that in an action alleging bad faith denial of 
insurance coverage, the insured is entitled to discovery 
claims file materials containing attorney client 
communications related to the issue of coverage that were 
created prior to the denial of coverage.  At that stage of 
claims handling the claims file materials would not contain 
work product, i.e. things prepared in anticipation of 
litigation, because that point it has not yet been determined 
whether coverage exists.  Of course, if the trial court finds 
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that the release of this information will inhibit the insurer’s 
ability to defend on the underlying claim, they may issue a 
stay of the bad faith claim and delay the production of 
discovery pending the outcome of the underlying claim.   

   
With the passage of SB 117, several questions remain as to whether or not SB 117 limits 

or expands the holding in Boone. As a practical matter, the amendment does both.  
 

F. SB 117 Does Not Protect Post-Declination Communications. 

 

• The Boone court’s recognition of the rights to discovery otherwise 
privileged documents contained in the claim file was expressly subject to 
“Pre-Declination” Documents.  The rationale for the distinction between 
pre and post declination documents was that an insurer owes a good faith 
duty to its insured in making a coverage determination.  Accordingly, the 
attorney-client and work product documents “unworthy of protection” 
would only relate to documents created prior to the denial of coverage. 
However, the plain language of SB 117 does not provide this same 
limitation. The argument can certainly be made that under SB 117, there is 
no limiting factor or temporal point to those attorney-client 
communications which are subject to production. Thus, an insurer’s entire 
claims file is now potentially at risk. 

 

G. SB 117 Imposes A Burden Of Demonstrating A Prima Facie Showing Of Bad 

Faith Prior To A Waiver. 

• The language of SB 117 restricts a claimant’s access to privileged 
communications to only those occasions where a “party seeking disclosure 
of the communications has made a prima facie showing of bad faith, fraud, 
or criminal misconduct by the client.” R.C. § 2317.02(A)(2). This 
language, on its face, imposes a greater burden on the party seeking 
waiver than the Boone Court which required nothing more than an 
allegation of bad faith to render a pre-declination claims file discoverable 

• In Ohio, an insurer “can exhibit bad faith” in a variety of ways, including 
by “refus[ing] to pay [a] claim” without “reasonable justification,” 
“delaying the processing of [a] claim,” “making an unreasonably low 
settlement offer,” and exhibiting “foot-dragging in the claims handling and 
evaluation process.” Unklesbay, 167 Ohio App.3d at 520-521. It then 
stands to reason that a claimant who can make a prima facie showing of 
any of the above described conduct will seek discovery of privileged 
communications under SB 117. 

• However, SB 117 does not define the parameters of what constitutes a 
prima facie showing, nor does Ohio jurisprudence define this term as it 
relates to the tort of insurance bad faith. Black’s defines prima facie as 
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“sufficient to establish a fact or raise a presumption unless disproved or 
rebutted,” but this definition is wide open to varied interpretation. What is 
clear is that this prima facie requirement is certainly a more stringent 
standard than that articulated under Boone which required nothing more 
than the mere allegation of bad faith. At a minimum, SB 117 will require 
claimants to proffer some proof of actual bad faith to support a waiver of 
the privilege. Moreover, insurers will now be allowed to “disprove or 
rebut” the allegations of bad faith before the court. This heightened 
standard may not be uniformly applied by trial courts without further 
guidance, but is at the very least an improvement from Boone and its 
progeny.    

• However, neither the text of SB 117 nor Ohio case law defines prima facie 
showing as the term relates to the tort of insurance bad faith.  Ohio courts 
provide various definitions for the general “prima facie” requirement.  
One court of appeals noted: 

“Prima facie” is defined as “[a]t first sight; on the first appearance; 
on the face of it; so far as can be judged from the first disclosure; 
presumably; a fact presumed to be true unless disproved by some 
evidence to the contrary.”  Black’s Law Dictionary (6 Ed.1990) 
1189. 

• The Tenth District Court of Appeals further explained that: 

Prima facie evidence has been defined as that which is “sufficient 
to support but not compel a certain conclusion and does no more 
than furnish evidence to be considered and weighed but not 
necessarily accepted by the trier of facts.”  City of Cleveland v. 
Keah (1952), 157 Ohio St. 331, 337, 105 N.E.2d 402.  But such 
evidence is not conclusive, rather, “[t]he term denotes evidence 
which will support, but not require, a verdict in favor of the party 
offering the evidence.”  Krischbaum v. Dillon  (1991), 58 Ohio 
St.3d 58, 64, 567 N.E.2d 1291. 

• Although Ohio law has yet to set forth the standard for a prima facie 
showing of bad faith, the SB 117 prima facie requirement is certainly a 
more stringent standard than that articulated under Boone, which 
required nothing more than the mere allegation of bad faith.  At a 
minimum, SB 117 will require claimants to proffer some proof of 
actual bad faith to support a waiver of the privilege.  Moreover, 
insurers will now be allowed to “disprove or rebut” the allegations of 
bad faith before the court. 

H. SB 117 Contemplates An Attorney’s Testimony. 
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• As discussed above Boone applied only to the production of attorney-
client communications within a pre-declination claims file. The language 
of SB 117 seems to expand this waiver of the attorney-client privilege by 
compelling the attorney to “testify, subject to an in camera inspection by a 
court, about communications made by the client to the attorney or by the 
attorney to the client that are related to the attorney’s aiding or furthering 
an ongoing or future commission of bad faith by the client.” R.C. 
§ 2317.02(A)(2). Requiring an attorney to “testify” regarding 
communications with a client is more intrusive than requiring the 
production of a claims file which may contain attorney-client 
communications and certainly envisions more than the mere production of 
a claims file. Requiring an attorney to testify may also restrict or even 
prevent that attorney from continuing to represent the client as Ohio’s 
ethical code places limitations on attorneys who are both advocate and fact 
witness.    

C. Defendant’s Discovery 
 

1. Plaintiff’s counsel/files 
 

2. Communications with Plaintiff 
 

3. Mock jury/shadow jury 
 

D. Experts 
 

3. Preparation of Insurance Adjustor for Bad Faith Deposition. 
 

A. Plaintiffs’ counsel will often depose the front line adjustor first and early 
in the case, hoping that both the adjustor and defense counsel are 
unprepared.  

 
B. In order to adequately prepare the adjustor, defense counsel must first: (a) 

know the plaintiff’s theory of the case; (b) know the theory of defense; (c) 
know the claim file; and (d) have answers for all anticipated attacks. 

 
1. It is always wise to have multiple preparation sessions as the 

adjustor must also know the better than when he/she handled the 
claim, as well as have explanations for all the problems that could 
arise. 

 
C. It is equally important that the adjustor is able to say they handled the 

claim in good faith.  Therefore, by good faith claim handling preparation, 
you should identify any departures from the company’s best practice 
guidelines and prepare the adjustor for the ‘Rules of the Road,’ as 
plaintiffs’ counsel will try to get the adjustor to agree with (or admit) to 
each:  
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1. Insurance is a contract of adhesion and policyholders are 

particularly vulnerable and dependent on their insurer when 
making a claim. 

 
2. Insurer must treat its policyholder’s interests with equal regard as it 

does its own interests. 
 

3. Insurance company must disclose to its insured all benefits, 
coverages and time limits that may apply to the claim. 

 
4. Insurance company must conduct a full, fair and prompt 

investigation of the claim at its own expense. 
 

5. Insurance company must fully, fairly and promptly evaluate and 
adjust the claim. 

 
6. Company must pay all amounts not in dispute within 30 days. 

 
7. Company may not deny a claim or any part of a claim based upon 

insufficient information, speculation or biased information.   
 

8. If full or partial denial, must give written explanation, pointing to 
facts and policy provisions. 

 
9. Company may not misrepresent facts or policy provisions. 

 
10. Company may not make unreasonably low settlement offers.   

 
D. When preparing the adjustor for an institutional bad faith attack, you 

should review the adjustor’s training background, annual evaluations 
criteria, individual and office-wide financial goals, plans and incentives to 
determine how the challenged program/goal relates to the adjustor. 

 
E. Some of the key claim handling issues to discuss in preparation are: 

 
1. Inadequate Investigation 

 
a. Generally there will be something that could/should have 

been done that wasn’t 
 

b. Try to argue, if possible, that this would not have made a 
difference and that it wasn’t done because of some benign 
reason 

 
2. Delay 
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a. Break the claim into time segments, calculating the length 

of time to (1) complete the investigation, (2) evaluate the 
claim, (3) make the first offer, (4) pay any agreed-upon or 
undisputed amount 

 
b. Identify troublesome time periods to determine if they can 

be attributed to the claimant, their attorney, or to obstacles 
outside the control of the adjustor. 

 
3. Lowballing— 

 
a. Allegation #1:  Valuation of the claim was unfairly low 

 
i. Response:  Fair valuation is based on a variety of 

factors and the adjustor’s experience; it is not 
influenced by any need to meet the severity goal, 
plans, etc. 

 
b. Allegation #2:  Unfairly low valuation was caused by 

arbitrary use of valuation software 
 

i. Response:  Software is only used as a tool, and 
there is no rigid adherence to its recommendations. 

 
c. The challenge is how to prove claims are not generally 

undervalued, particularly when there is evidence that the 
claim at issue was undervalued. 

 
4. Failure to Settle within the Policy Limits 
 

a. If this occurred, and if there was an excess verdict, then 
need to justify why the policy limits offer was not accepted 

 
b. Equal consideration test:  requires that insurer not put its 

interest ahead of the insured 
 

i. However, this does not require an insurer to accept 
every policy limits settlement demand 

 
c. Must develop all of the reasons the offer was legitimately 

rejected—even if not all articulated (or identified) at the 
time 

 
5. Mistake 
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a. Admit or not admit—very difficult question to answer 
 

b. However, negligence does not equate to bad faith. 
 

i. It is often better to admit a mistake made in good 
faith than to deny a mistake and aggravate the jury  

 
 
 
 

6. Would You Handle the Claim the Same Way Again? 
 

a. Be very cautious—probably need to answer question with 
an explanation, not yes or no. 

 
 


